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adoption order could be imposed and enforced (Re 
C (A Minor) (Adoption Order: Conditions), N.C.) 

"Placement" of child brought to UK, application of 
s.29, Adoption Act, payments to foreign adoption 
agency, power of county court to dispense with effects 
of prohibition, acquisition of British citizenship 
involved but not an issue, application of Practice 
Direction (Re Adoption Application AA113/67), N.C.) 

Refusal of order, adoptive parents’ refusal to disclose 
that foster mother was not the child’s natural mother, 
whether refusal promoted child’s welfare (Re S 
(A Minor), N.C.) 


AFFILIATION 


DHSS complaints for affiliation orders under the Sup- 
plementary Benefits Act 1976, effect of the coming 
into force of the Social Security Act 1986, whether 
proceedings are in respect of a "liability" 368, 432 

Paternity, corroboration, blood tests, court directs 
use of blood tests, putative father fails to comply 
with direction, whether court justified in drawing 
adverse inference from failure (McVeigh v. Beattie, 
N.C.) 

An indecent wager 

Animals, Protection of Animals (Amendment) Act 1988 - 
Protection against Cruel Tethering Act 1988 (Home 
Office Circular No. 80/1988 

And then there was one 


BAR 
In an era of change, Lord Chancellor’s views 
Legal profession, future of, consultation proposals 
(Parliamentary question) 
Marre Committee, Report of, halfway house to 
fusion? 


BETTING, GAMING AND LOTTERIES 

Application for the grant of a betting office licence, 
application refused, appeal to Crown Court, appeal 
allowed, lapse of time before payment of fee and 
request for issue of licence, Crown Court refuses to 
issue on ground that request for issue not made until 
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temporary order refusing access but insufficient to 
justify a final order (Re P (Minors) (Access), N.C.) 
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ing access to children collectively, improper approach, 
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(Access), N.C.) 

-, child in care of local authority, putative father applying 
for custody, whether court should exercise its 
jurisdiction to grant interim access (Re M and H 
(Minors), N.C.) 
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for two years, local authority decide rehabilitation of 
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-, illegitimate child in care of local authority, putative 
father applying for access, court having jurisdiction 
to grant access, jurisdiction not to be exercised 
(Re P (Minors) (Access), N.C.) 
-, penal sanctions to enforce, weapon of first or last 
resort? 
Association for Juvenile Justice, conference "In Place 
of Custody" 
"Action on Youth Crime", five organizations working 
with young offenders to press for a reduction in the 
use of custody for young offenders aged 17 to 20 
Care, access and custody jurisdiction, examined in light 
of decision in Re M and H (Minors) 499 
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-, and similar proceedings, standard of proof in 467, 816 
-, application by putative father while child in care 27 
-, attendance of children at interim care hearings, whether 
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Care orders, appeal from application to discharge, justices 
should have stated case in R. v. Worcester City Juvenile 
Court, ex parte F 822 
Care proceedings, application for interim care order, 
application opposed by parent, magistrates’ court 
refusing to hear evidence but inviting parties to 
outline a summary of their cases, whether court could 
refuse to hear evidence and decide issue of interim 
care on basis of representations (R. v. Birmingham 
Juvenile Court, ex parte Birmingham City Council, N.C.) 62 
-, application to discharge care order, at end of hearing 
magistrates indicate they propose to discharge care 
order and seek reports to consider whether to make a 
supervision order, local authority commence wardship 
proceedings, parents apply to discharge the wardship, 
whether court should exercise wardship jurisdiction 
(Re R (Care Proceedings: Wardship), N.C.) 368 
-, whether court should consider if primary condition 
for making care order still existed, matters to be 
considered on application to discharge care order 
(R. v. Chertsey Justices, ex parte E, N.C.) 190 
-, a partly revised procedure 531, 547, 565 
-, consultation paper on improvements in the 
arrangements for 555 
-, definitions, separate representation order, whether 
father of illegimate child a "party" 624 
-, hearsay evidence in, extent of examined 791 
-, looking to the future 659, 675 
-, nature and status of an important decision on, R. v. 
Birmingham Juvenile Court, ex parteG and ex parteR 372 
-, new office in? "Improvements in the Arrangements 
for Care Proceedings", Lord Chancellor’s Depart- 
ment’s consultation document S95 
-, procedure, application made by local authority, 
guardian ad litem appointed, local authority apply 
to withdraw proceedings, guardian ad litem opposing 
withdrawal, magistrates refusing to allow withdrawal 
of proceedings but also refusing to allow guardian 
ad litem to adduce evidence, whether care proceedings 
adversarial, whether magistrates had discretion to 
allow or refuse application to be withdrawn, whether 
magistrates could exercise such a discretion without 
hearing evidence. (R. v. Birmingham Juvenile Court, 
ex parte G and R) 802 
-, refusing to adjourn because criminal proceedings 
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pending against parents 177 
-, related criminal proceedings pending, father applying 
for adjournment of care proceedings until conclusion 
of the criminal proceedings, application refused, 
relevant matters to be taken into account, welfare of 
the child matter for consideration at all stages of the 
decision-making process (R. v. The Inner London 
Juvenile Court, ex parte G, N.C.) 177, 239 
-, -, parent applying for adjournment of care proceedings 
until conclusion of criminal proceedings, application 
refused, whether magistrates acted reasonably in 
refusing to adjourn care proceedings. (R. v. Exeter 
Juvenile Court, ex parte RKH; R. v. Waltham Forest 
Juvenile Court, ex parte KB, N.C.) 527 
-, remittance to court where infant resides, with evidence 
from police constable only, whether correct procedure 
under Children and Young Persons Act, s.1 and s.2(11) 772 
-, report of the guardian ad litem and the independent 
social worker, status of 33 
-, right of appeal and representation of parents/guardians, 
result of decision in R. v. Manchester City Juvenile 
Court, ex parte S, urgent need to implement statute 
-, natural justice in, not served by delays, present position 
and suggestions for improvement 19 
-, procedure and evidence, report of guardian ad litem, 
parent proposes to call "independent" social worker as 
expert witness, whether court could give leave for 
guardian ad litem’s report to be disclosed to expert 
witness (R. v. Sunderland Juvenile Court, ex parte G, 
N.C.) 222 
-, Solicitor for local authority wishing social worker 
in practical charge of the case to remain in court to 
give instructions, social worker to give evidence, 
parent’s solicitor applies that social worker be ex- 
cluded until called to give evidence, whether magis- 
trates right to exclude social worker on basis of a 
general principle (R. v. Willesden Justices, ex parte 
London Borough of Brent, N.C.) 686 
-, submission of no case to answer, court should hear all 
the evidence and only find no case to answer in 
exceptional circumstances (R. v. Chertsey Justices, 
ex parte E, N.C.) 190 
-, voluntary organizations dealing with children, check 
on potential employees (Parliamentary question) 832 
Caution, "Cautioning Young Offenders", NACRO 
briefing paper 120 
-, "teams" set up to formalize and extend cautioning, 
whether against natural justice for parents and 
children 85, 220, 327, 351 
Child, abduction, parents living in Canada, after 
separation, Canadian court gives custody to mother, 
father takes child to England, orders to relatives 
to give information, seriousness of failure to comply 
with order, father ordered to pay legal costs and 
costs of returning child to Canada. (Re D (Child 
Abduction), N.C.) 
Child abuse, alleged sexual abuse, diagnosis based on 
external examination showing reflex relaxation and 
dilatation of anal sphincter, conflict of medical 
opinion as to reliability of this evidence, no other 
evidence of abuse, welfare of child, approach to be 
adopted by the court (Cleveland County Council v. A; 
Cleveland County Council v. B, N.C.) 606 
-, alleged sexual abuse, diagnosis based on external exam- 
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ination showing reflex relaxation and dilatation of anal 
sphincter, conflict of medical opinion as to reliability 
of this evidence, no other evidence of abuse, desirability 
of full inquiry and need to consider obtaining a second 
opinion (Cleveland County Council v. C, N.C.) 622 
-, alleged sexual abuse, diagnosis based on external exam- 
ination showing reflex relaxation and dilatation of anal 
sphincter, no contemporaneous note made by doctors, 
incomplete note made three days later by one doctor, 
child suffering from brain abnormality, hospital 
records lost, doctor’s diognosis failing to take into 
account possible effects of brain abnormality, no 
evidence to support finding of sexual abuse (Cleveland 
County Council v. D, N.C.) 623 
-, alleged sexual abuse, abuse diagnosed by two doctors, 
wardship proceedings commenced, children questioned 
relentlessly by social workers leaving psychiatric scars, 
subsequent expert evidence showing no sexual abuse, 
allegation of sexual abuse not pursued by local 
authority, nevertheless court proceeds to a find- 
ing that there had been no sexual abuse and dewarding 
the children (Cleveland County Council v. E, N.C.) 623 
-, can there be access after? 790 
-, access, father suspected of sexual abuse, evidence of 
child’s behaviour, diagnostic interview, evaluating the 
evidence, father found to have behaved inappropriately 
towards child but not to have abused her, arrangements 
for access (C v. C (Access), N.C.) 446 
-, -, sexual abuse by father, Judge ordering supervised 
access, four times a year, whether access beneficial to 
child (Re R (A Minor) (Access) N.C.) 686 
-, allegation of sexual abuse, evidence, interviewing 
technique using anatomically correct dolls, desirability 
of video recording and transcript (Avon County Council 
v. C, N.C.) 78 
-, -, standard of proof, standard higher than mere balance 
of probabilities to show parent guilty of abuse, but any 
tilt in the balance suggesting that child had been abused 
justifying a finding to that effect, reference to a standard 
of proof not necessarily apt to describe method by which 
court should approach situation where there was an 
unacceptable risk to child’s welfare (Avon County 
Council v. G, N.C.) 
-, -, Standard of proof, not necessary to show a probability 
but a real possibility (Re F (Minors), N.C.) 
-, application for custody, welfare of child first and para- 
mount consideration, interpretation and application of 
that principle (W v. P (Custody Application, N.C.) 
-, committed to care of local authority in wardship 
proceedings, parental access, local authority applying 
to terminate access and arrange for adoption of child, 
whether parent had a right to access, approach to 
access and termination of access to be based on 
welfare of child (Re KD (A Minor) (Ward: Termination 
of Access, N.C.) 
-, custody, both parents seeking custody of child aged 
four, both parents working, paternal grandmother 
acting as child minder from shortly after child’s birth, 
this arrangement unable to continue if mother given 
custody, welfare report recommending custody to 
mother, Judge minded not to follow recommendation in 
welfare report, no adequate reasons given, whether 
Judge justifies in not following recommendation, 
whether Judge sight not to allow welfare officers to 
be questioned, whether Judge had properly considered 
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all the relevant facts (W v. W (Custody of Child), 
N.C.) 

-, fear of non-accidental injury, wardship proceedings 
commenced, child remains at home with parents, 
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have caused serious injuries to another child, child 
committed to care with leave to place with long-term 
foster parents with a view to adoption, additional 
evidence admitted on appeal, father’s condition suscep- 
tible to treatment, whether circumstances justified 
further consideration of contact access before proposals 
for adoption implemented (Re G (Child in Care: 

Adoption), N.C.) 382 

-, illegitimate child in care of local authority, putative 
father applying for custody, court granting interim 
access, whether court should exercise its jurisdiction 
to grant access (Re M and H (Minors), N.C.) 126 

-, -, putative father applying for interim access and 
custody, whether court had jurisdiction under s.9 of 
the Guardianship of Minors Act 1971 to entertain appli- 
cation by parent against third party, whether court should 
exercise its jurisdiction against local authority when 
child in care (Re M and H (Minors), N.C. 818 

-, -, putative father’s application for access or custody, 
guidance for courts as to disposal of application 
(Staffordshire County Council v. C and M, N.C.) 

-,-, -, whether court should exercise its jurisdiction to 
grant custody (Re M and H (Minors) (No. 2), N.C) 

-, issue of paternity, standard of proof (Avon County 
Council v. C, N.C.) 

-, parents suffer from mental disorder, unable to provide 
adequate care of child, propriety of action by local 
authority, child removed from parents at birth and 
placed with foster parents (Wolverhampton Metro- 
politan Borough Council v. M, N.C.) 508 

Child abuse, Cleveland (Report of the Inquiry into Child 
Abuse in Cleveland), place of safety orders 481 

Child pornography, Parliament’s failure to deal with in 
the Criminal Justice Bill 378 

Child victims, evidence by video recordings, advisory group 496 

Children, access, evidence, children in care of local 
authority, video recordings made by social workers of 
access visits by mother, whether recordings should be 
made available to parents and to the court (Bolton 
Metropolitan Borough Council v. W, N.C.) 

-, -, father seriously sexually abusing eldest of three 
children, parents separate and are divorced, custody 
of children to mother, access by father to eldest child 
refused, whether access should be granted to the other 
children (S v. S (Access), N.C.) 

-, custody, both parents found to be good parents, finally 
balanced issue, duty of court to balance relevant factors, 
principles to be applied, wrong to adopt inflexible view 
that mothers should have custody and fathers should go 
out to work, court to have regard to qualities of parents, 
issues may not lead to an obvious answer, duty of court 
to attempt to find the most satisfactory answer (A v. A 
(Custody of Children), N.C.) 14 

-, -, two children, boy and girl, parents separate, girl stays 
with mother and boy stays with father, parents agree 
girl should remain with mother, both parents apply for 
custody of the boy, both parents able to offer satisfactory 
home for boy, whether desirable that children should be 
brought up separately (C v. C (Custody of Children), 

N.C.) 382 
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-, suspected physical abuse, twins aged six months found 
to have fractures, parents suspected of physically 
abusing them, evidence not indicating a typical back- 
ground of abuse, evidence that injuries could have 
been caused unknowingly by parents, need for investi- 
gation and trial as a matter of urgency, need to 
have regard to harm which could be done to family 
relationships when children were taken from their 
parents (Re P (Minors) (Suspected Child Abuse), 
N.C.) 46, 94 
Children and Young Persons Act 1933, s.53, use of, 
"Grave Crimes ... Grave Doubts", report of NACRO 
Working Party 307, 433 
-, ss. 2 and 3, in force (Parliamentary question) 474 
Children and Young Persons (Amendment) Act 1986, 
new rules to implement 412 
Children Bill, comment on 789 
-, debate on 814 
-, Family Courts Campaign’s reaction 786 
-, Lord Chancellor reviews 784 
Committing juveniles for trial for serious offences 106 
Community service order, breach, defendant turning 
17 years of age during period of breach, whether 
defendant should be dealt with in the juvenile court 
or the adult court 
-, -, breach of, young offender under 21, attains 21 on 
breach, procedure 
-, -, determining the age for imposition of such orders 
Criminal Justice Act 1988: Part IX Young Offenders 
(Home Office Circular No. 78/1988) 
Custody, recognition and enforcement of custody orders 
amended by the Family Law Act 1986 
Guardian ad litem, as litigant, judicially considered 
-, powerful position of, need to be informed of 
proceedings 
-, some reforms necessary 
Hunt, John, Awards, nominations sought 
Juvenile court, and non-attendance at school, a reply to 
Eric Blyth and Judith Milner 
-, appeals against sentence from, effect of s.1(4) Criminal 
Justice Act 1982, making statutory guidelines work 
-, changes in proceedings before the 
-, extent to which a victim has any form of right to be 
present in proceedings before 
-, need to separate from adult courts, guidance 
Juvenile justice systems, Justice by Geography - IT, Social 
Information Systems’ booklet 
Juvenile offenders, aged 16 years, 6 months, attaining 
age 17 days before charge to be put, juvenile court 
proceedings, definition of "begun" 
-, cautioning practice and a Scots comparison 
-, custody for, abolition of prison realistic possibility, 
NACRO view 
-, remand, unruly character certificate, local authority 
declining to provide a report, remand for first time, 
whether court could remand to a remand centre (R. 
v. Dudley Magistrates’ Court, ex parte G) 
-, delegation to Holland to advise on dealing with 
-, persistent, use of the custodial remand 
-, recorded crime, NACRO figures 
-, remands changes (Parliamentary question) 
-, restrictions on remand to prison, NALGO ask for 
Official Solicitor’s office, children’s division, staff 
(Parliamentary question) 
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Secure accommodation, detention in, police inquiries of 
local authority, interpretation of PACE Act, 
s.38(6) 804, 852 
Sentencing juveniles, an anomaly relating to consecutive 
sentences 99 
Social workers, equipping to do the job following the 
Cleveland inquiry report 522 
Under-age drinking, young person’s view of 392 
Unruly certificates, new government proposals for 273 
-, treading on uneasy ground, whether a court can compel 
a local authority to provide a report for the purpose 
of issuing an unruly certificate, R. v. Dudley 
Magistrates’ Court, ex parte G 145 
Video evidence by children, Home Office agree to 
experiment 
-, some limits to the confidentiality of, discretion to 
release transcripts to police 657 
-, 14 court centres named 731 
Wardship, proceedings brought because of alleged sexual 
abuse, Judge finding no real possibility of abuse, 
continuing wardship, whether continuation of ward- 
ship justified (Re F (Minors), N.C.) 
-, protection of ward from publicity, arrangements for 
publication of matters relating to a ward, Official 
Solicitor or court to be notified (Wolverhampton 
Metropolitan Borough Council v. M, N.C.) 
-, unborn child, mother mentally disturbed. genuine 
concern for welfare of unborn child, whether court 
could exercise wardship jurisdiction (Re F (In 
Utero), N.C.) 
Young adult offenders, scope for major expansion in 
cautioning of, Action on Youth Crime fact sheet 
-, "Short Term Strategy for Tackling Offenders", 
Government report 
Young offenders, and school attendance, the 1988 
Criminal Justice Bill under attack 
-, increase in custody for, facts from "Action on Youth 
Crime" 
-, new unified custodial sentences (Parliamentary 
question) 
-, sentenced to less than four months’ custody after the 
Criminal Justice Bill passed (Parliamentary question) 
-, Statutory restrictions and reduction of custody 
-, Young Offender Institutions and Arrangements for 
Direct Committals of Male Young Offenders (Home 
Office Circular No. 79/1988 (CS5/88) 
Youth custody, length of sentence first, nature of 
sentence second, whether courts are ignoring the 
guidelines 
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Chief Justice, missing (Letter from South Africa) 
Civil procedure, improvements to, a priority need 
Community development and alternatives to custody, a 


perspective on offending within a community context 
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Consumer Credit Act 1974 (Queen’s Bench Masters’ 
Practice Note) 


Copyright, infringing article, whether sale within s.21(1)(b) 


Copyright Act 1956, where purchaser has no intention of 
buying article (Philiips v. Holmes, N.C.) 


CORONERS 


Coroners Act 1988, in force 
Law, application under s.6(1)(b) Coroners Act 1887 
refused, leave for application for judicial review 
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granted, s.3(1) Coroners Act 1887, s.26(1) Coroners 
(Amendment) Act 1926, rr. 36(1), (2), 41, 42, 60 
Coroners Rules 1984, whether distinction accident / 
misadventure, lack of care verdict (R. v. H.M. Coroner 
for Portsmouth, ex parte Anderson, N.C.) 

-, inquest following formal judicial inquiry, ss. 3, 4 Coroners 
Act 1887, renewal of application for leave, corporate 
manslaughter (R. v. H.M. Coroner for East Kent, ex parte 
Peter Alan Spooner, Pamela Muriel Spooner, Alan 
Frederick Reynolds and Joan Patricia Reynolds and 
R. v. H.M. Coroner for East Kent, ex parte Maurice 
De Rohan and Margaret De Rohan, N.C.) 94 

-, jury verdict of "unlawful killing", sufficiency of evidence, 
no direction on the standard of proof, whether a fresh 
inquest should be ordered (R. v. St. Pancras Coroners’ 
Court, ex parte Robert Richard Higgins, N.C.) 

-, jury, whether power to make recommendations, Coroners 
Rules 1984, r.36(2), 41, 42, 43, Coroners Rules 1953, 
r.27, 34, Brodrick Report para. 16.54 (R. v. 
Shrewsbury Coroner’s Court, ex parte British Parachute 
Association, N.C.) 79 

-, limit on power to order post-mortem examination, ss.3(1), 
21(1) Coroners Act 1887, ss.13(1), 21(1), 21(3), 

22 Coroners (Amendment) Act 1926, burial orders, 
Coroners Rules 1984, rr. 5, 14, s.7 Juries Act 1918 
(R. v. Coroner for Greater Manchester North 
District, ex parte Sarah Sime Worch and Walter 
Brunner, N.C.) 

-, no inquest held, no body recovered, inquiry under 
the Merchant Shipping Acts, s.61 Merchant Shipping 
Act 1970, s.18 Coroners (Ammendment) Act 1926, 
meaning of "in or near his jurisdiction", Coroners 
Rules 1984, rr. 36, 26, 41, 42, 43, scope of the 
coroners’ inquisition, discretion in High Court for 
extending time for application, whether inquest 
would serve useful purpose. (R. v. H.M. Coroner 
for East Sussex, ex parte Marian Healey and Peter 
Healey, N.C.) 

-, Suicide verdict, death more than one year and one day 
after injury was inflicted, whether rule in criminal 
law applies, s.1(1) Infanticide Act 1938, s.4(1) 

Homicide Act 1957, Suicide Act 1961 (R. v. H.M. 
Coroner for Inner West London, ex parte Leonard 
De Luca, N.C.) 
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CRIME PREVENTION 
Projects, "The Five Towns Initiative" 
"Safer cities in the interest of us all", Home Secretary 
calls for British Asians to play part in 
"Safer cities" programme, start of 
Standing Conference on, working groups chairmen 


CRIMINAL LAW 
Alcohol and disorder (Home Office Circular No. 67/1988) 
Appeal, limits of appellate court’s power to interfere with 
decision of court of first instance, admission of fresh 
evidence affecting basis of decision of court of first 
instance, appeal allowed, matter remitted to court of 
first instance to hear evidence and review original 


Criminal Law - continued 


decision (A v. A (Custody of Children), N.C.) 14 
-, petitions for leave to appeal (Practice Direction) 554 
Arson being reckless whether life had been endangered, 

test to be applied, when considering whether act creates 

an obvious and serious risk of damage thereby 

endangering life, Criminal Damage Act 1971, ss. 1(2) 

and 1(3) (R. v. Sangha, N.C.) 

Assaults, ex parte Osaseri revisited 

Bail, Home Office Circular No. 25/1988 

-, information schemes, Vera Institute of Justice report 
on eight pilot schemes (Parliamentary question) 

-, -, -, Government to consider further action 

Burglary, statistics, from NACRO 

Case stated, magistrates must not include recitals of 
evidence 

Commencement orders, bringing into force by, piece- 
meal legislation avoided by Government Departments 
publicizing planned timetable 

Common assaul:, or assault simpliciter, not simple but in 
uncertain and untidy state 

Common Market Law, proceedings before trial criminal 
courts involving issues of 

Community correctional service, new, whether we need 

Community service orders, proceedings for breach outside, 

12 month period, committal to Crown Court, effect of 

subsequent completion of outstanding hours of work on 

sentencing powers of Crown Court, Powers of Criminal 

Courts Act 1973, ss. 15(2) and 16 (R. v. Tebbutt 

N.C.) 

-, national standards proposed by Home Office 

Compensation, Guidelines on Compensation in the 
Criminal Courts (Home Office Circular No. 

85/1988) 638, 726 
Compensation orders, current practices, future prospects 692 
-, in addition to long sentence of imprisonment, 

whether wrong in principle (R. v. Dorton, N.C.) 

-, Should be granted to all victims of crime, regardless 
of whether there is a successful prosecution and 
without reference to whatever order a court may 
make 

Confession, "in consequence of anything said or done", 
whether includes anything said or done by the person 
making confession, Police and Criminal Evidence Act 
1984, s.76(2)(b) (R. v. Goldenberg, N.C.) 

Conspiracy to defraud, Law Commission review of offence, 
a consultation document "Criminal Law: Conspiracy to 
Defraud - An Invitation of Views" 65 

Contempt of court, common law contempt, still alive, as 
shown by decision in AG v. News Group Newspapers 

Corroboration, credibility of evidence 

Costs in Criminal Cases (General) Regulations 
1986 - Rate of Aliowances (LCD Circular 
JC(88)3) 463, 650, 768, 848 

Costs out of central funds, whether solicitor defendant 
entitled to compensation for loss of time as solicitor 
incurred in preparing own defence, Costs in Criminal 
Cases Act 1973, s.1(3), (now Prosecution of Offences 
Act 1985, s.16(6) (R. v. Stafford, Stone ard 
Eccleshall Magistrates’ Court, ex parte Robinson, 

N.C.) 

Criminal careers of those born in 1953, Home Office 
Statistical Bulletin 35/87 

Criminal bankruptcy order (R. v. Riley, N.C.) 

Criminal damage, election for jury trial on three charges 


164, 268, 286 
391 


270 


129; 25 


654 


321 
743 
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of criminal damage held to be part of series of similar 

offences, two charges withdrawn before committal on 

remaining charge involving £65 damage, whether 

committal valid, Magistrates’ Courts Act 1980, s.22 

(R. v. Braden, N.C.) 
Criminal Evidence (Northern Ireland) Order 1988 
Criminal Justice Bill, amendments and new clauses, 

Bail Act 1976 204 
-,-, indecent photographs, films or videos of children 

under age of 16 171 
-, right of access and the reporting of Crown Court trials 343 
-, second reading (Commons) 76 
Criminal Justice Act 1987, full implementation of 632 
Criminal Justice Act 1988 (Home Office Circular 

No. 67/1988) 539 
Criminal Justice Act 1988 (Home Office Circulars 

Nos. 84, 86/1988) 
Criminal Justice Act 1988, reviewed 727, 775, 839 
Criminal procedure, developments in 115, 211, 228 
Crime statistics (Parliamentary question) 239 
Crown Court, distribution of Crown Court business; 

directions by the Lord Chief Justice (Home Office 

Circular No. 3/1988) 58 
-, -, of the Northern circuit (Practice Direction) 681 
-, procedure, defendant having been committed for 

sentence, disputes facts put forward by prosecution 

(Munroe v. Crown Prosecution Service, N.C.) 690, 834 
-, review of orders of, by the High Court 373 
Crown Prosecution Service, branch Crown Prosecutor 

responsibilities (Parliamentary question) 832 
-, discontinuance, or offering 

of no evidence where appropriate, or to accept pleas 

to lesser charges, suitably qualified barristers or 

solicitors to authorize (Parliamentary question) 
-, internal communications survey 
-, more cash for, but is a radical appraisal of staffing 

the real need? 
-, new pay rates, two cheers for 
-, reach agreement on case screening 
-, Staffing (Parliamentary question) 
-, Strategic role of, annual report shows how it is 

being achieved 
-, terms of reference of the review of the government’s 

legal service 
-, use of civil servants with no legal qualifications to 

review charges and evidence in order to determine 

whether a case would be prosecuted (Parliamentary 

question) 60 
Crown Prosecutors, more pressures on from decision in 

R. v. DPP, ex parte Association of First Division 

Civil Servants 369, 394 
-, responsibility of for the police 91 
Custody, alternatives to, is there now need to find 

"alternatives" to the alternatives? 181, 295 
-, use of, have we got our priorities right? 92 
Detainee in police custody, fundamental right to see 

a solicitor privately, reasonable grounds for delaying 

that right when detention for serious arrestable offence, 

Police and Criminal Evidence Act 1984, s.5S8 (R. v. 

Samuel, N.C.) 
"Defence right of ambush", changes to (Parliamentary 

question) 348, 391 
Defendant, improving the lot of by increased assistance 264 
Deprivation of property order, whether can be made in 

conjunction with a probation order 32 


651, 700, 715 


238, 254 
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Electronic monitoring of offenders ("tagging"), is this 

a toothless idea and would it be more useful to have 

supervision that bites? 280 
-, Fourth Canadian Law Conference 121, 220 
-, Howard League’s views on 803 
-, NACRO consider will not divert offenders from prison 556 
-, pilot schemes to verify compliance (Parliamentary 

question) 736 
-, technical assessment (Parliamentary question) 191 
-, Secretary of State to evaluate (Parliamentary question) 124 
Endangering the life of another by criminal damage to 

property, examination and evaluation of relevant 

case law 435, 455 
England and Scotland, comparisons of justice in 214 
Evidence, documentary records, whether statements 

incorporating complaints of absent witnesses in 

relation to an offence admissible as evidence under 

s.68 of the Police and Criminal Evidence Act 1984 

(R. v. Martin, N.C.) 270 
-, expert, based on hearsay rightly excluded, decided 

in Wood v. DPP 609 
Fees (Practice Direction) 236 
Fines, defaulters, study of means (Parliamentary 

question) 768 
-, outstanding, successful appeals to Crown Court 466 
Football exclusion orders, guidance for courts on 658 
Football hooliganism, offenders sentenced to stay away 

from grounds and to report to authorities on inter- 

national match days 662 
Forfeiture orders, "extremely appropriate punishment” in 

R. v. Wilmott 65 
-, under the Criminal Justice Act 1988, changes 

effected by s.69 807 
Forgery, and its related offences some conundrums of 679, 695 
-, whether computer hacking is forgery, Forgery and 

Counterfeiting Act 1981, s.1 (R. v. Gold and 

Another, N.C) 478 
Fraud, New Serious Fraud Office, inception 236 
-, review of courts’ jurisdiction over international fraud 656 
Fraudulent trading, whether restricted to companies in 

the process of winding-up, whether defrauding 

customers is an offence, the construction of creditors 

(R. v. Kemp, N.C.) 538 
Hooliganism (Home Office Circular No. 

62/1988) 542, 578, 610, 803 
Indecent assault, constituent elements, whether indecent 

intention necessary, admissibility of defendant’s 

admission of a “buttock fetish" (R. v. Court, N.C.) 414 
Indictment, bill of indictment not signed by proper 

officer, whether indictment and trial thereon valid 

(R. v. Morais, N.C.) 332 
Interdependence, co-ordinating criminal justice, the 

Avon and Somerset experiment 311 
-, some real problems with 106 
Judges, liaison Judge, time for another look at 97 
-, -, Justices’ Clerks’ Society guidelines 97 
Juries, curbing the right to jury trial, suggestion for, 

a matter of cost 
-, whether need for more careful selection 
Jurors, ensuring the right to stand by (Parliamentary 

question) 
Legal Aid Bill, advice and assistance under the green 

form scheme to remain comprehensive 
-, duty solicitor arrangements to continue (Parliamentary 

question) 
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Criminal Law - continued 


"Licence to offend", is a sentencing policy of alternative 
sentences a licence to offend? 44, 139, 215, 395, 620 

Malicious Communications Act 1988, a new provision 
to deal with threatening letters 

-, (Home Office Circular No. 81/88) 

Mental defect in criminal cases (Parliamentary question) 

Mentally disordered offenders and the courts, some 
aspects of the problems as seen by a beak and a 
quack 

-, treatment of (Parliamentary questions) 

Moneylenders Acct, ss. 5-13, re-enacting in view of 
apparent evasion of Consumer Credit Act 1974 
(Parliamentary question) 703 

Murder, attempted murder, whether should be reports 44 

-, defence of diminished responsibility, aicoholism 
inducing abnormality of the mind, where drinking 
is involuntary (R. v. Tandy, N.C.) 

-, life imprisonment and, Select Committee to consider 

Multi-racial criminal justice, suggestions for moving 
towards 

NACRO, annual report, more gloom but some hopeful 
developments about the criminal justice system it 

Oath, in court, effectiveness of 170 

Obscene video cassettes, measures to deal with 
(Parliamentary question) 

Offensive weapons, having one in a public place, 
whether forgetfulness is a defence or a reasonable 
excuse for carrying it (R. v. McCalla, N.C.) 

-, interpretation of "did he have it with him?" 

Oversight and accountability, whether there should be 
more resources without 

Police and Criminal Evidence Act 1984, Home Office 
review of PACE codes 

-, prisoner’s right to a solicitor under 

Privately prosecuted common assault, whether offence 
triable either way or whether only triable summarily 
under s.42 of the Offences Against the Person Act 
1861 subject to the provisions of s.46 of that Act (R. v. 
Blyth Valley Magistrates’ Court, ex parte Dobson, N.C.) 

Prosecution of Offences (Custody Time Limits) 
(Amendment) Regulations 1988 (S.I. 1988/164) 
(Home Office Circular 11/1988) 

Public Order Act 1986 s.30, exclusion orders from 
football grounds, a problem 

Recklessness two meanings on confirmed 

Right of silence, history of and whether the rule should 
be altered 

-, changes in (Parliamentary question) 

-, Legal Action Group views 

-, need to retain, whether we can learn from 
USA experience 

Search warrants, entering univited and unintroduced 

Sentencing, a new sentence, following ACOP and Home 
Office proposals, some potential problems 

-, Canadian Sentencing Commission and disparity 

-, custodial, "a window of opportunity" from Mr. John 
Patten, Minister of State, Home Office, to the Central 
Council of Probation Committees 

-, -, continuing battle against use of, Government 
initiatives 

-, -, use (and cost) of, NACRO review 

-, ethnic monitoring (Parliamentary question) 

-, for serious consequences of death or injury, taking 
these facts into account, R. v. Ruby 54 

-, "over-lenient" sentence, appeal against 278, 362, 832 


610, 663 
591 
768 


55, 71, 100 
204, 751 
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404 


495 
388, 492 
388 
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386, 537, 704 
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703 
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Criminal Law - continued 


-, policy, national, call from Dr. Andrew Ashworth 

-, powers of Crown Court on appeal to pass sentence in 
substitution for invalid sentence of magistratess’ court, 
powers to Divisional Court to review substituted 
sentence of Crown Court which is alleged to be harsh 
and oppressive (R. v. Acton Crown Court, ex parte 
Bewley, N.C.) 

-, policy of alternative sentences, can it be a licence 
to offend? 

-, the public viewpoint, results from Home Office 
Research and Planning Unit summary 

Special procedure material, ex parte application to Circuit 
Judge for access, whether person being investigated a 
necessary party to the application, Police and Criminal 
Evidence Act 1984, s.9(1) and sch. 1 (R. v. Leicester 
Crown Court, ex parte Director of Public Prosecutions, 
N.C.). 

Specified offences, changes in prosecution procedures for 

Trials within trials, extension of law concerning in 
Carlisle v. D.P.P. 

Vehicles used in crime, depriving offenders of use of 
(Parliamentary question) 

Video recordings inquiry to be undertaken (Parliamentary 
question) 

Violent and non-violent crime, numbers serving for 
offences (Parliamentary question) 

Violent criminals, prison sentences for (Parliamentary 
question) 

Customs and Excise Acts, effect of Finance Acat 1988 in 
respect of investigations, prosecutions and punishments 
for offences 


D 


DANGEROUS DRUGS 
Drug traffickers, assets, seizure, UK and Switzerland 
agreement 
-,international agreement on 
Possession of controlled drug with intent to supply, cor- 
cept of possession, burden of proof, Misuse of 
Drugs Act 1971, s.28(3) (R. v. McNamara, N.C.) 
Dangerous substances, conveyance of, new edition of the 
European Agreement 
Data Protection Act 1984, working of the provisions after 
the first six months 
Doctor’s dilemma - 1858 


DOGS 
Fights by, amending the law (Parliamentary question) 
Licences, abolition of 

Dress sense 

Drinking in public places, pilot bylaw 


E 
Editorial change 


EDUCATION 

Intention of Parliament underlying statutory provisions 
in relation to free school transport, nature of the 
decision-making process to be followed by local 
education authorities when dealing with applications 
for free school transport, whether parental means 
are a relevant consideration, Education Act 1944 
(R. v. Devon County Council, ex parte G, N.C.) 


720 


332 


44, 215, 395, 620 


561 





INDEX 





European Convention on Jurisdiction and Enforcement of 
Judgments in Civil and Commercial Matters, into force 
for the Republic of Ireland 

Europe, "Single European Market", Home Secretary on 


346 
132 


EVIDENCE 

Admissibility of confession, whether ruling on admissibility 
can be re-opened after relevant evidence adduced 
before jury, Police and Criminal Evidence Act 1984, 
s.76 (R. v. Sat-Bhambra, N.C.) 

Application for financial provision, divorce proceedings, 
evidence of witnesses other than parties not required 
by Rules to be by affidavit, practice that all evidence 
be first given by affidavit, judicial discretion to 
admit oral evidence of witness who was not a party 
which was not preceded by affidavit, proper approach 
to judicial discretion; Application to admit 
additional evidence on appeal, principles to be 
applied; Witness legal adviser to party, exclusion 
of evidence as it was privileged (Krywald v. 
Krywald, N.C.) 

Oath, role of in the law of evidence 

Statement by defendant containing both admissions 
and self-exculpatory parts, statement adduced as 
prosecution evidence when defendant has not given 
evidence, whether exculpatory parts constitute evidence 
of truth of facts alleged, appropriate direction to the 
jury (R. v. Sharp, N.C.) 

Videotaped evidence, documentary or direct evidence? 

Extradition, co-operation in, Home Secretary expiains 
-, "insider dealers" will be extraditable under the 
Criminal Justice Bill 


383 


655 
9, 170, 616 


133 
83 


192 


F 


FAMILY LAW 

Conciliator in a family court, role of 

Domestic proceedings, continue to fall, Home Office 
Statistics 

Family courts, analyzing the cost 

-, consultative documents, reply to 
(Parliamentary question) 

-, Family Courts Campaign’s view of Children Bill 828 

-, justice and welfare in 633 

-, proposals, bringing forward (Parliamentary question) 60 

-, role of magistrates in 347 

-, will a unified system cause contested matters to go 
to a forum? 

-, and domestic courts, present and future 

Family Law Act 1986, measures to deal with the problem 
of child kidnapping within the United Kingdom. 

-, provisions in force 

-, the Magistrates’ Courts (Family Law Act 1986) Rules 
1988 - The Family Law Act 1986 (Home Office 
Circular 13/1988) 188 

Family Law Reform Act 1987, provisions in force 162, 714, 800 

Family Law - Review of Child Law - Guardianship and 
Cusiody, Law Commission report 

Family panels, suggestion from Magistrates’ Association 
Working Party 

Injunction, exclusion order, unmarried couple with one 
child, joint tenancy of flat, relationship breaking down, 
mother changing locks in absence of father and refusing 
him entry, cross-applications under Domestic Violence 
and Matrimonial Proceedings Act 1976, mother seeking 


440 


530 
517 


474 


514 
119 


188 
162 


588 


593 


Family Law - continued 


order excluding father from home, principles to be 
applied where there was no violence or threat of 
violence (Wiseman v. Simpson, N.C.) 
Non-molestation injunction, breach of, committal to 
prison not automatic, depending on all the circum- 
stances, court not entitled to take account of matters 
not admitted or proved (Smith v. Smith, N.C.) 15 
Wardship, identifying the parties 92 
-, limit to the use of, in immigration cases, decided in 
In Re F (A Minor) 
Fingerprinting, DNA genetic fingerprinting, use of, 
background to and problems involved examined 


129 
49, 81, 83 


FIREARMS 
Government’s new firearms proposals, present provisions 
and effect of the proposals 
Electrical stun gun, whether is weapon designed or 
adapted for the discharge of a noxious thing, Firearms 
Act 1968, s.5(1)(b) (Flack v. Baldry, N.C.) 177, 350 
Firearms (Amendment) Bill 364 
-, memorandum on administering legislation (Parliamentary 
question) 
-, third reading (Lords) 
"Stun guns", come within Firearms Act 1968, decided 
in Flack v. Baldry 
Football hooliganism, European action against 
Forensic psychiatry and mentally ill offenders, national 
conference 
French, Mr. Stanley, tribute to 


35 


736 


177 
463 


466 


G 


GUARDIANSHIP OF MINORS 
Supervision order, application for discharge following 
transfer, venue? 


H 


HARRISON 
Cutting out crime 
Getting in on the Acts 
Lincoln’s in 
Space invaders 
Special £K 
Walking away from it 


HOUSING 
Houses in multiple occupation, whether s.369(5) of the 

Housing Act 1985 creates one offence or two, meaning 
of "reasonable excuse" for failing to comply with the 
Management Code, ss. 369 and 370 Housing Act 1985, 
and Housing (Management of Houses in Multiple 
Occupation) Regulations 1962 (Wandsworth London 
Borough Council v. Sparling) 


HUSBAND AND WIFE 

Ancillary relief proceedings, joint capital asset, residence 
of one party, order for realization of such an asset 
(Greenham v. Greenham, N.C.) 

Blood tests, fess for blood testing in paternity cases 
(Home Office Circular No. 53/1988) 

"Clean break" principle, appropriate to consider appli- 
cation of principle when ex-wife settled cohabitation, 
court must be satisfied however that application of 








Husband and Wife - continued 


principle would not cause undue hardship to ex-wife 
(Atkinson v. Atkinson, N.C.) 

-, periodical payments, court’s duty to consider whether 
to terminate relevant considerations, exercise of 
appellate jurisdiction (Tandy v. Tandy, N.C.) 

Conciliation, welfare reports from same divorce court 
welfare officers following conciliation, practice to 
stop, change of procedure considered 

Divorce, irretrievable breakdown, alleged unreason- 
able behaviour, whether behaviour complained of had 
to be the cause of the irretrievable breakdown, 
appropriate test to be applied in deciding whether 
behaviour was unreasonable (Buffery v. Buffery) 

-, when a "clean break" is not a "clean break" reviewed 
in Whiting v. Whiting 

Family provision, financial provision from former spouse’s 
estate, application to prohibit future claim, 
evidence required to support application (Whiting 
v. Whiting, N.C.) 

Financial provision, conduct of the parties, conduct 
such that "it would be inequitable to ignore it", not 
necessary for one party to be blameless for it to be 
inequitable to ignore behaviour of other party, 
imbalance of conduct of parties may lead to it being 
inequitable to ignore comparative conduct of parties 
(Kyte v. Kyte, N.C.) 

-, divorce, both parties claim financial relief, parties 
agree financial provision for wife and that husband’s 
claim be dismissed, whether court could dismiss 
husband’s claim (T v. T Financial Provision: Dismissal 
of Claim, N.C.) 

-, husband and wife separate, both form new relationships, 
both new households have dependent children, both 
households have similar income and expenditure, 
approach of court to husband’s liability to maintain 
his children (R. v. R. (Financial Provision), N.C.) 

-, court’s duty to consider whether payments should 
be made only for a fixed term (Barrett v. 

Barrett, N.C.) 

-, periodical payments order, variation, application, 
effect of ex-wife’s settled cohabitation, no 
requirement court should give decisive weight 
to this factor, need to assess impact of cohabi- 
tation on ex-wife’s needs (Atkinson v. Atkinson, 

N.C.) 

-, -, -, consent order for nominal periodical 
payments by husband to wife, change of circumstances, 
husband applying to discharge periodical payments 
order, court’s duty to consider whether to terminate 
periodical payment, whether court obliged to discharge 
order on clean break principle. (Whiting v. Whiting, 
N.C.) 

-,-, -, court’s duty to consider whether to terminate 

(Boylan v. Boylan; Ashley v. Blackman, N.C.) 

Injunction, exclusion order, parties divorced, both remain 
in former matrimonial home maintaining separate 
households, children of the marriage, court’s 
inherent jurisdiction to grant order in the 
interest and welfare of children (Wilde v. 

Wilde, N.C.) 

Maintenance Orders (Reciprocal Enforcement) Act 1972; 
Reciprocal Enforcement of Maintenance Orders with 
the Republic of Ireland (Home Office Circular 
30/1988) 

Matrimonial Proceedings (Transfers) Bill 


Immigration Act 1988, overstaying and deportation (Home 
Office Circular No. 37/1988) 

International mutual legal assistance proposals from Home 
Office 


J 


Judges, speaking in public, goodbye to Kilmuir following 
Lord Chancellor’s views 

Judicial Standing Orders, amendments to 

Judicial Studies Board, appointment of Group Captain 
P.G. Taylor as Administrator, Mr. David Wiseman’s 
resignation as Secretary 

-, report, 1983-1987 

Jurors, allowances, increased 

Justice, annual report 


JUSTICES’ CLERKS 

Annual reports: 

Bolton 

Bradford 

Bristol 

Cambridge, Ely & Newmarket 

Coventry 

Eccles 

Knowsley 

Liverpool 

Luton 

Manchester City 

Nottinghamshire Northern Area 

Oldham 

Warley 

Wolverhampton 

Board of visitors, advising, a role for the clerk? 

Court clerks, are they running the courts? 

-, recruiting and retraining, Justices’ Clerks’ 
Society survey 

-, vacancies (Parliamentary question) 

Court clerks and senior court clerks in the magisterial 
service, selection and recruitment of 

Court staff, Inner London, establishment (Parliamentary 
question) 

Justices’ Clerks (Qualifications of Assistants) Rules 
1979, course leading to a law degree and a training 


certificate, polytechnic, with no examination at end of 


first year, whether sufficient 

Justices’ Clerks’ Society, annual conference, President’s 
address, continuing influence in changing times 

-,-, morale of members low 

-, officers for 1988/89 

-, president explains role of the clerk 

Mode of trial, decisions as to, a role for the court clerk? 

“Part-time clerks", explanation of 

Keeping up with the times 


L 
Lane, Dame Elizabeth, death of 
Legal foot in the door 


LEGAL AID 
Costs, clarifying the hourly rate 
Criminal and child care cases, need to avoid delay in 
deciding on legal aid 


829 
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105 
644 
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816 
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408, 425, 524, 787 


714 


144 
353 


537, 787 


412 
156 
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396 
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422 
271 


444 
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Legal Aid - continued 


Criminal legal aid, payments by results or judgments 
on quality, suggestions for the former 

-, remuneration, joint data committee on 

Eligibility of defendant agreed, false representation as 
to facts of case, procedure 

Future of, White Paper, Law Society concern 

Law Society, monitoring decisions on grant 

Legal Aid Bill 

-, advice agencies, concerns about Bill, Lord Chancellor 
invited to discuss 

-, amendments, one legal aid order 

-, Law Society package of amendments designed to protect 
and improve legal aid 

-, second reading (Commons) 

Legal Aid Board, responsibility for legal aid 
(Parliamentary question) 

Public Expenditure White Paper, legal aid funding 


LICENSING 


Application for protection order refused, renewal of 
existing licence previously refused by licensing justices, 
appeal pending duration of existing licence continued 
pending determination of appeal, whether applicant for 
protection order qualified to apply under relevant 
statutory provisions, s.10 Licensing Act 1964 (R. v. 
Birmingham Magistrates’ Court, ex parte Bass, Mitchells 
and Butlers, Ltd., N.C.) 

Alterations to premises, consent, work substantially 
completed, whether consent can be retrospective 

Bar, conversion into childrens’ room during summer 


514, 636 


384 


Licensing - continued 


Consent to structural alterations, work on licensed 
premises substantially completed before application 
made, whether retrospective consent capable of being 
granted by licensing justices, construction of statutes, 
meaning of words used clear, Licensing Act 1964, 
s.20 (R. v. Croydon Crown Court, ex parte Bromley 
Licensing Justices, N.C.) 

Dining area, application for s.68 certificate 

Drinking glasses, new rules for the marking of, under 
the Capacity Serving Measures (Intoxicating Liquor) 
Regulations 1988 

Drinking up time, amendment in s.2 Licensing Act 1988, 
occasional licences 

Intoxicating liquor, whether beers and wines with 
alcohol extracted come within definition 

Licensed premises, compulsory closure when trouble is 
anticipated, power under s.188 Licensing Act 1964 

Licensing Act 1964, s.20, a simple answer to a vexed 
question 

Licensing Bill, second reading (Commons) 

Licensing Act 1988, commencement dates 

-, hidden pitfalls in, examined 

-, Home Office Circular No. 58/1988 

-, reviewed 

-, some provisions now in force 

Licensing committee, whether a member who is secretary 
to a registered members’ club is disqualified 

Members’ club, single registration certificate in respect 
of two sets of premises, position of number of 
authorized gaming machines 


788 
592 
593 
263 
106 


495 
707 


494, 510 


469 


498, 830 


208 


224 


months, legality 
Beer festivals and wine fairs at exhibition centres, 
whether exhibitors need occasional licences 


336, 512 Occasional permission for a charitable or non-profit 
making organization, fees 48 


416 Off-licence, grant of, conditions and undertakings 135, 152 





The Metropolitan Police Combined Benevolent Fund 


The Metropolitan Police Combined Benevolent Fund is a Registered Charity (No. 268936) which receives 
donations or legacies from the public, and voluntary subscriptions from serving Metropolitan Police Officers 
for the relief of distress due to death, illness, injury, or other causes among members of the Force, including 
cadets, ex-members of the Force, widows and orphans. 


The total income is distributed by monthly grants, in proportions determined annually by the Trustees to 
the following Funds:— 


Metropolitan & City Police Relief Fund Metropolitan Police Widows’ Fund 

Metropolitan & City Police Orphans’ Fund Metropolitan Police Seaside Home Maintenance Fund 
Mevropolitan Police Special Widows’ Fund 

all of which are also Registered Charities. Each is controlled by a Board of Management empowered to 

make grants in cases where evidence of need is establishec, with the approval of the Trustees. The Trustees 


are also empowered to make grants to such other Metropolitan Police Charitable Funds as may exist from 
time to time. 


Donations, legacies or enquiries shouid be addressed to:— 


Metropolitan Police (D2 Branch), 10 Broadway, London, SW1H OBG. 
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Licensing - continued Magistrates - continued 


-, removal and transfer of, recent decisions 581 
-, Sales in supermarkets, "shop within a shop" scheme 

magistrates must look at each case individually 805 
Permitted hours, commencing at 10 a.m. under s.60(3) 

Licensing Act 1964, effect of Licensing Act 1988 592 
Protection order, justices correct to refuse 514 
-, no longer in an emergency but "getting the foot in 

the door"? 523 
-, whether holder may apply for "amusements with 

prizes" permits and sell under an occasional licence 640, 852 
Registered club, permitted hours, whether should be 

fixed by or under the rules 64 
Removal, provisional grant from existing premises 

because of work needed to be done on new premises, 

whether licensee can continue to sell liquor at 

present premises 256 
Renewal of justices’ on-licence, refusal following 

objections, appeal, whether transfer can take place 

with appeal pending 16 
Riot and turmult in relation to licensed premises, powers 

to deal with 579 
Special hours certificate, refusal on grounds that 

substantial refreshment not provided, appeal, Crown 

Court or High Court? 640, 756 


Under age drinking, effect of s.16, Licensing Act 1988 562, 816 
Wine weaker, under the Beverages Order 1988 758 
"Young People and Alcohol", Home Office Working 
Group report 1 
-, -, recommended amendment of s.169, Licensing Act in 
Licensing Bill 4 
Litter, "The Tidy Britain Group" formed 483 


Litter Act 1983, plans to review the effectiveness of 


(Parliamentary question) add 
London Magistrates’ Clerks’ Association, centenary 424 
Lynchings, repored in Great Britain during the twentieth 

century 665 


M 


MAGISTRATES 


Additional funding for magistrates’ courts (Parliamentary 
question) 

Admissions in civil proceedings, using in place of sworn 
evidence 

Advance disclosure of prosecution case to defence, 
problems arising examined 

Advisory committees, can make public names of members 

Alcohol, misuse, reason for crime, Home Secretary 
urges magistrates to use all powers to deal with 

Appeal against sentence to the Crown Court, whether 
necessary for appellant to appear in person or be 
legally represented (R. v. Guildford Crown Court, 
ex parte Brewer, N.C.) 

Appeal to the Crown Court, abandonment of appeal, 
advisability of examined in R. v. Guildford Crown 
Court, ex parte Brewer 211 

Assault on police following lawful arrest which later 
becomes unlawful under s.28(3) of the Police and 
Criminal Evidence Act 1984, whether officer acting in 
execution of his duty during intermediate period 
(Crown Prosecution Service v. Hawkins, N.C.) 

Autrefois acquit, whether applies when second 
information follows first defective one 

Bail, bail hostels, dealing with unacceptable 
behaviour by defendant 


62, 211 


Bail, conditions of, relating only to non-imprisonable 
offences, application to determine issue 
-, Criminal Justice Bill, amendments to require courts 
to give reasons where police objections are overruled 
and bail is granted to persons charged with indictable 
offences 
-, duty to surrender to custody, whether reporting to 
court officer at time and place appointed discharges 
duty, Bail Act 1976, ss. 3(1) and 6(1) (Director of 
Public Prosecutions v. Richards, N.C.) 
-, failure to answer bail overlooked by court on defend- 
ant’s appearance the following day, whether conviction 
by subsequent court for failure to surrender valid, 
Bail Act 1976, s.6 (France v. Dewsbury Magistrates’ 
Court, N.C.) 116, 161, 211, 287 
-, failure to surrender to, decision by a bench not to 
proceed against an absconder is final and binding, 
established in France v. Dewsbury Magistrates’ 
Court 116, 161, 211 
-, High Court looks at conditions, in Bournemouth Ji. 741 
-, Home Office Circular No. 25/1988 334 
-, information schemes, VERA Institute Report 562 
-, proposals for the reform of Crown Court hearings 245 
-, public confidence in, when person committing a very 
serious offence given bail, Minister of State, Home 
Office, comment 223 
-, refusal and/or imposing conditions, reasons must 
be given 245 
-, remand in custody following previous remand on 
unconditional bail, whether information regarding 
offence and defendant not disclosed at the previous 
hearing is a relevant consideration in refusing bail 
(R. v. Tower Bridge Magistrates’ Court, ex parte 
Gilbert, N.C.) 
-, reversal of the Nottingham decision 
-, surrendering to custody under the Bail Act, DPP 
v. Richards 
-, whether there is a time limit under s.6, Bail Act 1976, 
whether distinction between police bail and 
magistrates’ bail 
Bias, bench chairman’s knowledge of defendant’s 
criminal record disclosed in earlier proceedings 
before him, whether wrong for chairman to sit 
(R. v. Downham Market Magistrates’ Court, 
ex parte Nudd, N.C.) 
-, ostensible bias and the small bench, examined 
in ex parte Nudd 
Bind over, exercising the power to, preconditions for 
an order explained in South Molton JJ. 
Black magistrates, Duchy of Lancaster area numbers 
(Parliamentary question) 
-, progress in the appointment of 
Case stated, justices refusal to state case upheld in R. 
v. Uxbridge Magistrates’ Court, ex parte Wiggins 
-, justices must not include recitals of evidence 
Certificates of service, proof of service considered in 
Hawkins v. Crown Prosecution Service 
Civil procedure in magistrates’ courts, reform of, 
whether need for affidavit evidence and making of 
orders by consent without the attendance of the 
parties 227 


- Committal proceedings, curious new Law Society 


proposals for reform 
-, submissions on lesser charges should be accepted, 
result of decision in ex parte Chung 


194, 200 


705, 831 
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Magistrates - continued Magistrates - continued 


Community service orders, basis of, sentence in own 

right or as alternative to custody 820 
-, breach, order allowed to continue without 

imposition of fine 112 
-, consecutive orders, partially completed 756 
-, criteria for imposing, whether should be alternative 

to custody or another non-custodial option 432 
-, position of in relation to triable either way offences 256 
-, repeating, success rate 92 
-, social inquiry report necessity for 836 
Computers, in-court computers, into the twentieth 

century 337, 524 
-, -, resource saving for the future 337 
-, -, pilot study 780 
Conditions in magistrates’ court cells (Parliamentary 

question) 124 
Conditional discharge or probation order, offences 

committed whilst defendant subject to, further 

conditional discharge or probation order, powers 

to deal with original offence 
Costs, summary offence not proceeded with, whether 

justices have unfettered discretion to award de- 

fence costs out of central funds, Prosecution of 

Offences Act 1985, s.16, relevant considerations 

when application made to withdraw proceedings 

(R. v. Dengis and Maldon Justices, ex parte 

Saunders and Southend Transport Ltd., N.C.) 623 
Costs in Criminal Cases (General) Regulations 1986, 

Rates of Allowances (LCD Circular JC (88) 2) 367 
Court precincts, trouble in, what offences 329 
Court service, direction of changes in 734 
Criminal proceedings, application to prohibit publication 

of matter before magistrates’ court, whether reasons 

for application should be heard in camera or open 

court, Contempt of Court Act 1981, s.11 (R. v. Tower 

Bridge Magistrates’ Court, ex parte Osbome, N.C.) 286 
Crown Court, review of orders of, by the High Court SF 
Damages, justices’ liability for, a new twist from decision 

in R. v. Manchester City Justices, ex parte Davies 51, 302, 722 
Default in payment, statutory requirement to hold means 

inquiry and find wilful refusal or culpable neglect (R. 

v. Manchester City Justices, ex parte Davies (No. 1), 

N.C.) 302 
Defendant, improving the lot of by increased assistance 264 
Defendant not present to raise a defence, court should 

have adjourned and not dismissed the information, 

result of decision in DPP v. Gokceli 705 
Defendant’s costs order, payment pending judicial review 160 
Delays, court listing times, improvements ahead, Home 

Office Report, "Waiting time on the day in magistrates’ 

courts: a review of case listing practices" 414 
-, reducing waiting time on the day in magistrates’ courts 534 
Detention centre, end of an era in Basingstoke, first time 

in a continuous period of two years and eight months 

that the justices had used custody for a juvenile 226, 351 
Discontinuance after conviction, whether possible under 

s.9(3) Magistrates’ Courts Act 1980 32 
Dismissal of criminal charge for want of prosecution 

following continued default in supplying advance 

information, re-instatement of same charge, whether 

justices entitled to proceed or whether abuse of 

process of court (R. v. Willesden Magistrates’ Court, 

ex parte Clemmings, N.C.) 

Distress warrants, issue of distress warrant prior to 
warrant of commitment, whether necessary 


Domestic jurisdiction, access, child born to unmarried 
parents (Re PW (A Minor) (Access), N.C. 803 
-, "admitted facts", relying on, in absence of defendant, 
result of decision in Whittingstall v. Whittingstall 604, 755 
-, affiliation order, applicant in receipt of DHSS benefit, 
court makes order for higher amount to be paid 304 
-, affiliation proceedings, paternity admitted, effect of 
admission; evidence, admitted facts, magistrates’ 
courts, paternity admitted in affiliation proceedings, 
whether admission amounted to admission of all 
relevant facts entitling court to make an affiliation 
order. (R. v. King’s Lynn Magistrates’ Court and 
Another, ex parte M) 
-, arrears, enforcement, arrears accruing more than 
12 months previously (Bemstein v. O’Neil, N.C.) 802 
-, matrimonial order under the Domestic Proceedings 
and Magistrates’ Courts Act 1978, legal custody 
to father, father re-marries, takes child, refuses 


to allow probation officer to see the child. procedure 656 
-, Domestic Courts (Constitution) (Amendment) Rules 


1988; Domestic Courts (Constitution) (Inner London) 

(Amendment) Rules 1988 (Home Office Circular 

28/1988) 367 
-, -, Domestic Proceedings: Magistrates’ Courts (Increase 

of Lump Sums) Orders 1988 (Home Office Circular 

No. 40/1988) 479 
-, Magistrates’ Courts (Children and Young Persons) 

Rules 1988 (Home Office Circular No. 33/1988 

(CS 4/88), Local Authority Circular LAC (88) 

9, Welsh Office Circular 10/88) 415, 428 
-, maintenance, assessment, the definitive approach 709 
-, -, collection, wife’s whereabouts unknown but sub- 

sequently returns 480 
-, periodical payments, default in payment, statutory 
requireement to hold means inquiry (Bemstein v. O’Neil) 802 
-, variation sought, respondent unable to be traced, 

procedure 544 
-, variation of county court maintenance order, remission 

to county court because of complexity of financial 

arrangements, whether applicant must pay court fee 352 
-, venue for revocation of maintenance order, result of 

decision in R. v. Wareham Justices, ex parte Seldon 193 
Enforcement of fines, inquiry into means, need to 

consider whether defendant has assets in possession 

of proseecution, notification of means inquiry hear- 

ing to be given to party having interest in proceeds 

of fine (R. v. Clacton Justices, ex parte 

Commissioners of Customs and Excise, N.C.) 
Entertainment licence under the Local Government 

(Miscellaneous Provisions) Act, refusal to grant, 

whether local authority can put case first, followed by 

appellant, whether residents can appear as witnesses 448 
Evidence, when it should not have been excluded, wording 

of s.78 PACE Act considered in Kinsella v. Marshall 305 
Family court, role of magistrates in 347 
-, -, a step forward 732 
Financing the magistrates’ courts service, Home Office 

Consultation Document, "Distribution of Specific 

Grant" 358, 596, 830 
Fines, defaulters, community service order in lieu of a 

warrant of commitment (Parliamentary question) 204 
-, -, distress warrants, private bailiffs, enforcement 

of costs attending execution of distress warrants for 

fines issued under s.76 of the Magistrates’ courts 

Act 1980 


225, 462 








Magistrates - continued 


-, -, information that defaulter had contacted court 

should have been brought to court’s attention 385, 555 
-, nominal fine order, a new kind of order? 779 
-, day fine system (Parliamentary question) 204 
Fines, fixing the appropriate fine, result of decision 

in R. v. Kingston Crown Court, ex parte Roth 725 
-, enforcement of fines, inquiry into means, need to 

consider whether defendant has assets in possession 

of prosecution, notification of means inquiry hearing 

to be given to party having interest in proceeds of fine 

(R. v. Clacton Justices, ex parte Commissioners of 

Customs and Excise, N.C.) 
-, transfer of fines under £100 to courts in Scotland 
-, unpaid, a serious and growing concern, East Sussex 

experience 
-, -, reasons for (Parliamentary question) 
Future, need to restore confidence and direction 
Guilty pleas, conflict of facts, ruling in R. v. Telford 

Magistrates’ Court, ex parte Darlington 
Hosking, Mr. John, chairman, Magistrates’ Association, 

somewhat selective reporting by the press of his 

comments on the probation service 
Imprisonment, "keep ’em out at all costs" is basic 

philosophy for magistrates, despite Home Secretary’s 

views 66 
-, suspended, prior imprisonable offence, appeal to 

Crown Court, Crown Court reduces term of suspended 

sentence, whether an entirely new order 272 
Information, clearly bad for duplicity, decided in Amos 

v. DPP 338 
-, on commission of further offence during operational 

period of conditional discharge, who should lay 

information? 112 
Issue and service of summonses, justices’ clerk deciding 

to discontinue allowing staff to serve summonses, 

whether contention that service required to be 

served by prosecution correct 240, 384, 464 
Juveniles absconding whilst remanded to the care of 

the local authority, powers to deal with situation 400 
Justices’ financial loss allowance (Home Office Circular 

No. 26/1988) 310 
Justices; financial loss allowance (Home Office 

Circular No. 26/1988) 310 
Knowledge of the accused’s previous record, dis- 

qualification from sitting, whether a general 

principle, decided in ex parte Nudd 289 
Lay and stipendiary, racial origins (Parliamentary 

question) 219 
Legal aid, decision to grant or refuse in the magistrates’ 

court, difficulties evaluated 147 
Legal aid in criminal proceedings, grant subject to contri- 

bution, legal aid turned down, liability of defendant 688 
Liability for damages, committal to prison in default of 

payment, requirement to find wilful refusal or culp- 

able neglect, whether magistrates liable in damages, 

whether damages limited to one penny under s.52 of 

the Justices of the Peace Act 1979 (R. v. Manchester 

City Justices, ex parte Davies (No. 2); Manchester 

City Magistrates v. Davies, N.C.) 51, 722, 302 
Magistrates’ Association, chairman’s address to 758 
Magistrates’ courts and probation grants, consultation 

with local authorities and the services concerned 

(Parliamentary question) 
Magistrates’ courts committees authorized to centralize 

court hearings, whether duty of police to bring defend- 


Magistrates - continued 


ants in custody before magistrates’ court entitles 

them to decide venue of court, duty of clerk to 

justices to consult local justices in deciding 

venue, relevant considerations under s.46 Police 

and Criminal Evidence Act 1984 (R. v. Avon 

Magistrates’ Courts Committee, ex parte Broome, 

N.C.) 401, 419, 668 
Magistrates and police authorities, changing 

politics of police authority life 423 
Magistracy, upbeat look at, Today’s Magistrate, Lord 

Chancellor’s Department explanatory booklet 403 
Management challenge for magistrates’ courts 

committee 489, 501, 520 
Media, dealing with, guidance by the Lord Chancellor 650, 673 
Mistake by justices, remittance to different bench, 

result of decision in DPP v. Quinn bt 
Mode of trial, position of joint offenders, where one 

asks for jury trial 48 
Oath, in court, effectiveness of 9, 170, 616 
Offence found to be committed outside court’s juris- 

diction, whether defendant’s costs order canbe made 144 
Older people, whether there is room for as magistrates 282 
Openness in proceedings in magistrates’ courts 

(Parliamentary question) 219 
Police authorities, and magistrates, changing politics of 

police authority life 423 
-, Sitting on the sidelines or risking the headlines? 438 
-, the end of an affair? 475 
Police out of the magistrates’ court, does this necess- 

arily save money? suggestions for a new courts’ 

service 
Power of a single justice, to deal with a defendant 

charged with being found drunk in any highway or 

other public place, whether a building or not, or 

on any licensed premises 
Prison Commissions, justices’ historical involvement 

with 299 
Probation officers, improving liaison between magis- 

trates and (Parliamentary question) 800 
-, swearing the oath before presenting to magistrates 

a social inquiry report, legality 320 
Probationer, commission of further offences by, Powers 

of Criminal Courts Act 1973, s.8 740 
Procedure, application to vary or revoke periodical 

payments order, party living outside area of responsible 

court, decision as to venue, natural justice, whether 

decision as to venue should be taken without inviting 

representations from the parties (R. v. Wareham 

Magistrates’ Court, ex parte Seldon, N.C) 
-, care proceedings and "domestic proceedings", guide 

lines as to correct procedure to be adopted in relation 

to the exclusion of witnesses or other persons entitled 

to be present (R. v. Willesden Justices, ex parte 

London Borough of Brent, N.C.) 
-, defendant pleads guilty but submits mitigating facts, 

prosecution do not accept those facts, pre-sentence 

hearing to resolve disputed facts (R. v. Telford 

Magistrates’ Court, ex parte Darlington, N.C.) 
-, offence triable either way, decision as to mode of 

trial, whether and in what circumstances magistrates 

may review and reverse that decision (R. v. 

Southend Magistrates’ Court, ex parte Wood, N.C.) 
-, -, Magistrates decide suitable for summary trial and 

defendant consents to summary trial and pleads guilty, 

no power to change to committal proceedings (R. v. 


292, 502 
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Telford Magistrates’ Court, ex parte Darlington, N.C.) 

-, -, reasons required to be recorded in writing before 
decision announced, undesirability of subsequently 
amplifying those reasons (W v. P (Custody 
Application), N.C.) 

-, -, magistrates’ court decides that offence suitable for 
summary trial, accused consents to summary trial and 
pleads not guilty, hearing adjourned to a trial date, 
at adjourned hearing further offences triable either 
way charged, whether magistrates’ court could commit 
the accused for trial on the original offences as well 
as for the further offences charged (R. v. St. Helens 
Magistrates’ Court, ex parte Critchley, N.C.) 

-, witnesses, no rule of law that witnesses must remain 
out of court until called, matter for discretion of court 
(R. v. Willesden Justices, ex parte London Borough of 
Brent, N.C) 

Prosecution of Offences (Custody Time Limits) (Amend- 
ment) Regulations 1988 (S.I. 1988/164) (Home 
Office Circular 11/1988) 

Public disclosure in court of defendant’s address, whether 
justices entitled to prohibit publication of defendant’s 
address, Contempt of Court 1981, s.11 (R. v. Evesham 
Justices, ex parte McDonagh and Berrows Newspapers 
Ltd.) 

Qualities looked for in a justice of the peace, Lord 
Chancellor’s Department paper on 

Rates, general rates, issue of warrant of commitment for 
non-payment, defaulter having capital assets but very 
limited income, whether justices under duty to explore 
possibility of enforcement by civil action before 
issuing warrant (R. v. Birmingham Magistrates’ 

Court, ex parte Mansell) 

Kemands in custody, before date of appearance, "staff 
shortages” will not allow appearance, options for 
court 

-, defendant not produced in court through "staff 
shortages", whether any further detention is illegal 

-, need for defendant to be physically represented in 
court, before remand in custody in absence 

-, reducing use of (Parliamentary question) 

-, restriction on (Parliamentary question) 

Remands on bail, no surety forthcoming, defendant 
remanded in custody, consent to further remands in 
absence, legality 

-, need for defendant to be physically represented 
in court, before remand in custody to absence 

-, no surety forthcoming, defendant remanded in custody, 
consent to further remands in absence, legality 

Sentencing, approach to, hearing the disputed issues 
where plea not unequivocal 

-, a computer-based expert system, using 

-, custodial, "a window of opportunity" from Mr. John 
Patten, Minister of State, Home Office, to the Central 
Council of Probation Committees 

-, -, inconsistencies (Parliamentary question) 

-, policy of alternative sentences, can it be a licence to 
offend? 

-, public opinion and its effect on 

-, the unduly lenient sentence, should the prosecution be 
entitled to appeal? 

-, the public viewpoint, results from Home Office 
Research and Planning Unit summary 

Social security offences, time for payment, whether 
exceeds the current guideline 


192 
323 
344 


370 
171 


44, 139, 215, 395, 620 


314 
362 
561 
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Social workers, presence in court, problems involved 
in decision as to when they may remain in court 

Stipendiaries, assignation to courts (Parliamentary 
question) 

Summary trial, power of justices to sit in camera (R. v. 
Malvern Justices, ex parte Evans and Berrows Newspapers 
Ltd., N.C.) 

-, when the trial begins (Quazi v. Director of Public 
Prosecutions, N.C.) 

Summonses, issue and service of, justices’ clerk deciding 
to discontinue allowing staff to serve summonses, 
whether contention that service required to be 
served by prosecution correct 

-, withdrawal of summons with leave of justices on 
defendant agreeing to be bound over, whether subse- 
quent private prosecution for same offence is on abuse 
of process of court, relevant considerations (R. v. 
Grays Justices, ex parte Low, N.C.) 

Tape recording of evidence 

Tape recording of interviews, Home Office Research 
Study, second interim report 

Time limits, custody time limits to be extended under 
s.22(1)(b), Prosecution of Offences Act 1985 

Town and Country Planning Act 1974, s.284, requisition 
for information, no reply, need to prove defendant 
had interest in land 

Town Police Clauses Act 1847, s.58, whether offence 
under is an absolute one 

Training, achievements of the Magisterial Committee of 
the Judicial Studies Board 

-, improved arrangements for the training of magistrates 
in sentencing and the ethnic minorities from Judicial 
Studies Board 

-, juvenile courts, review (Parliamentary question) 

-, range of new initiatives in 

Travelling allowances, review (Parliamentary question) 

"Triable Either-Way Cases: Crown Court or Magistrates’ 
Court", Home Office research study 

Unrepresented defendant, trial, frivolous or irrelevant 
cross-examination, power of magistrates to ensure 
proper conduct of trial 

Warrants for non-indictable offences, issue where service 
of a summons has proved abortive 

"Witness in Court", new help for victims and other 
witnesses in court, Home Office explanatory leaflet 

Maladministration, suspended investigations in the courts 

(Parliamentary question) 

Matter of policy 

McKittrick, Mr. 1.J.A., death of, tribute to 

Mentally disordered offenders and the courts, co-operation 
and collaboration of disciplines involved 

Military land byelaws, validity of 

MIND report on electric shock treatment 

"Moiser’s meanderings" - Mr. Rowland’s view 


N 
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OF LAW AND LAWYERS 
Accident prone arsonists, problems for in an insurance 


context 
Affiliation order, is it the end of? 





240, 384, 464 
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Of Law and Lawyers - continued 


Alcohol, adverse effects of, Lord Falkland’s views, "2 
pot of ale and safety ...” 

-, non-alcoholic drinks served instead of, stimulating 
conversation from 

Animal trials, review of The Criminal Prosecution and 
Capital Punishment of Animals 

Armada beacons, ont he wrong dates? 

Arnold, Sir John, retirement of, leaving the stage before 
the finale of family courts 

Attendance Centre News, back on the bookstands, 
"Brougham" "tied up in Notts.” when wearing the tie 

Australia, under the table down under by drinking as 
much as possible between 5 and 6 p.m. 

Bail, presumption of, proposed abolition in relation to 
some cases 

Bar, allowed to advertise, implications of 

, admitting the dead to 

Bias, raises its ugly head in a variety of different 
manifestations 

Black and white, problems caused by descriptions in a 
racial context 

Blom-Cooper, Mr. Louis, appointment as the chairman 
of the Press Council 

-, -, tribute to from the Bar 

Blue light to stop drug addicts, Amsterdam experience 

Bomb disposal experts blowing up Customs and Excise 
surveillance equipment, left hand not knowing what 
right hand doing 

Brain transplants, or implanting substances to regularize 
functions of receptor brain, implications of 

Breath tests, random, voluntary tests, with instant 
coffee, instant advice, implications of 

Brick, what’s in a? Lego cannot have its patent, 
copyright, monopoly in perpetuity 

British Medical Journal, one hundred years on from 
1888 views on public morality and crime 

Car registration numbers, cherished numbers, whether 
Department of Transport should itself offer for sale 

Care and control, an outmoded concept? 

Celebrity defendants, lengths to which court officials 
will go to "cover up" 

China, no longer inscrutably legal in, as shown by 
successful chaim for compensation 

Chinese whisky in the health food shop, tale of a lonely 
bottle 

Clerical clerk, Mr. Peter Clarke, deputy clerk to the 
justices, Yeovil, Ilminster, Somerton and Wincanton 

Clochemerle, in the countryside and Cumbrian style 

Collectors’ corner, some stories from 

Courts, held in ballrooms? 

Courthouses, and court buildings 

Crime prevention, new ideas, burning a hole in the 
pocket by stolen banknotes in France 

Criminal justice system, Centre for Policy Studies "think 
tank" to review 

Crown Court, buildings, panic buttons authorized in, 
push for inaction? 

Crown Prosecutors, canvas bags, this year’s shade 
of green 

-, documentation in Patrick Ryan case 

Country’s richest millionaires, position of lawyers 

Crown Court, trials, a waste of time and money in many 
cases 

Crown Prosecution Service, meeting the people, pressing 
the flesh by Mr. Alan Green, Q.C., the Director of 
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Public Prosecutions visiting areas of the country 

-, joining the big league with its annual report 

-, staff now recruited off the streets? 

Damage to ancient sites, prosecutions for 

Discreet Charm of the Bourgeousie, still alive in the 
country house 

Diversion from the criminal justice system, public sub- 
mission of guilty in 1892 shows that it is nothing new 

Doctors’ prescriptions, "XX YGXXZP, 250 mg" no longer 
enough 

Drinking, when has to stop in public places, the "cider 
crew" are not "lager louts" 

Draftsmen, American and English 

Drugs abuse, USA experience 

Duke of Edinburgh award participants visiting magistrates’ 
court, is this an assault course? 

Evidence, pocket telephone, is this the future trend? 

Eagle has landed, dead but not by deliberate killing 

Electing the law in the USA 

Female members of Court of Appeal, how should be 
addressed 

Football fairy-tale, no trouble on or off the pitch at 
Simod Cup Final 

French, Mr. Stanley, tribute to 

French view of self-defence 

Genocide, as in the Nazi era, how long should 
punishment go on? 

Giffard, Miles, beyond the controlf of his parents when 
he murdered them 

Graffiti, dealing with, bring on the expert? 

"Hi gang!", the new approach in advertisements 

Holiday 1988, where should the upwardly mobile criminal 
justice person go for preference? 

Home Office, advice to courts, change in, is it now a case 
of "Beware, Big Brother"? 

Honours even for various members of the judiciary 

Hostile client who can defeat his advocate’s best 
endeavours with just few words 

Income and Corporation Taxes Act 1988, "Doorstep of 
the Year Award, 1988" 

Injury in sport, should there be a remedy for every 
injury, in light of Simon Van Oppen case? 

Inner Temple Hall, windows provided, by Dame Elizabeth 
Lane’s will 

Institute of Clerk of Works, Journal, letter addressed 
from Italy found the clerk to the justices 

Japanese, have they a yen to invade the law? 

Judges, erotic Judges and inter-galuctic explorers 

-, judge not where the grass is not green, in various 
parts of the world 

-, random selection of, still! provides the appropriate 
Judge for the appropriate case 

Judges’ clerks, past and present 

Judiciary, could we have a photograph of, in the style 
of the Lambeth Conference photograph? 

"JPN - Page 3" 

JPs, are they revolting? 

Justices’ clerks, and principal court clerks, salaries in 
advertisements for, interesting slant on the North/ 
South divide 

-, are they a vanishing breed? 

-, St. Peter has not had one of those before 

Justices’ Clerks’ Society Biennial Training Conference 
at Jesus College, another success story 

Knighton, exemptions from taxes at 
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Of Law and Lawyers - continued Of Law and Lawyers - continued 


Language in court, need to simplify 833 Fair Trading 253 
Law Society examinations, why so late? 397 Punishment in advance, by headmaster, is this an idea 
Lawson, Anna, blind and better than best as outstanding for dealing with juvenile offenders? 45 
law student 493 Retaliation and retribution theories of punishment, 
Legal and Parliamentary New Year, radical start to 737 example of Middle Assyrian Laws of 1200 BC 365 
Legal positivism, note on 333 Ring in the new! 849 
Licensing Bill, procedural error in the Lords; "cometh Road traffic offenders, claim that defendant is a member 
the hour: cometh Lord Ferrers" 317, 427 of Institute of Advanced Motorists as mitigation 125 
Lincoln, new courts for an old city 285 Rude werds, in court, familiarity with to-day’s 
Logic, questions of, in law examinations 509 expressions 189, 237 
Long Vacation, abolition of, proposals for, Rupert badges, symbolizing the Royal Ulster 
implications 205 Constabulary 365 
Magistrates’ Association, subscriptions to, Privy Council "Scorer’s Discretion", a game beloved of students of 
approve increases in 317 jurisprudence 29 
-, time for correction at the 157 Scottish translations, are they from a foreign language? 61 
Magistrates, advisory committees on appointment, Scottish system of criminal justice, imposition of lines, 
anonymity to be removed 785 "I must not rape, loot and pillage" 349 
-, broadening the bench with rehabilitated Sentencing, an inverted approach to 333 
murderers, etc., ideas in Spain 333 Shoplifting, by supposedly old person, no excuse for, 
-, computerized decision-making aid revealed at the "taking the buscuit" - Welsh style 701 
Magistrates’ Association 77 Solicitors, in the van of progress by advertising 
-, training, importance of, but no need to be by camper trailer 413, 493 
so earnest -, one of the world’s longest illuminated scrolls 
-, white gloves revisited 253 found in basement 461 
Metro-law, some examples of the signwriter’s art, from -, Peake & Co., moving 71 
London Transport Museum 93 -, "remanded into the custody of his solicitor ...", the new 
Matrimonial Proceedings (Transfers) Act, putting the phrase 77 
record straight under 477 -, Separate waiting rooms fez commercial and criminal 
-, "when we are married" or "now we are divorced" under 477 clients, no law against 13 
Miller, Dr. Jerome, address by: "surveil ’em, nail ’em Speeding, "the man who invented vascar" in court 
and jail ’em ..." 427 accused of the offence 
Monuments, can there be sexual abuse from naked -, towards the past, instant disqualifications by magis- 
statues? 13 trates on the roadside in France 461 
Neighbourhood watch, one scheme in action721 Spurious ruses, examples of 269 
Nelson, former Detective Sergeant, in the House of Lords 525 Stevenson, Sir Melford, memorial service for 141 
Noxiography, definition of 237 Stun guns within Firearms Act, blow to justices’ clerk’s 
"No relief", examples of the decision 445 plans 205 
Nuclear establishments, device supposedly effective to "Suspect", a film in the legal tradition 588 
detect any increase in radiation levels in the area of, Tape recordings of police interviews, the sombre "black 
a case of fact and degree 125 box" 61 
Offences to a lower tier 220 Take-overs, "big bang bonanza" for lawyers 445 
Orchestra, playing "second team" for a concert, Trial by jury, a waste of time and money? 557, 830 
implications of suing the orchestra 205 Trial by television, objections to justified in case of 
"Pegasus Café" case, settling by candlepower 817 IRA terrorists killed in Gibraltar 317 
Planning laws, change in 817 Video cassettes and tapes, a mystery explained 93 
Police, complaints against, is law getting in the way of? 605 Water-logged case providing a useful mnemonic 285 
-, Metropolitan Police plan to put special corps of Watkins, Tasker, weird cases before 541 
mature officers on the street 125 Wooton of Abinger, Baroness, death of 525 
-, not allowing relatives to visit prisoners, "drooling WRVS tea-bar and court ushers, a storm brewing over 
in court" as a result 301 friendly relations? 77 
-, presence in court, not what it once was, "go directly to Overwhelming authorities on statute law: "Barge v. 
gaol ..." to one defendant 125 Bircaster Evening Echo and Another" 
-, where are they now, in relation to the court 
service? 573, 701 P 
Penn, William, quotation from, insuring for justice 769 
Police and Criminal Evidence Act 1984, another cost- Poaching, no longer "delight on a Friday night" but takes on 
saving idea from the police 13 new sophistications, whether magistrates too lenient in 
"Police Academy 4 and 5", nearer to real life than dealing with cases of 
expected 
Press Council, is it a toothless watchdog? POLICE 
Prisons, an outing from the nick, when part of train Arrest for assault on police, position where grounds 
"Reserved for Wentworth Detention Centre" for arrest not given 
-, smells in, flavour of the month in the paint Chief constables’ annual reports: 
Probation service, courses from, "experimental eating" Cambridgeshire 
"Puffing" at auctions, under scrutiny by the Office of Cleveland 
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Police - continued 


Dorset 442 
Essex 324 
Leicestershire 850 
Merseyside 31 
Norfolk 31 
North Yorkshire 850 
Nottinghamshire 124 
Staffordshire 11 
Suffolk 31 
Merseyside 11 
Northamptonshire 31 
South Yorkshire 442 
Surrey ae 
Warwickshire 11, 620 
Commissioner of Police of the Metropolis, annual report 11 
Constitutional status of police forces in Britain 
Domestic violence, police force order, referral and 
refuge points (Parliamentary question) 191 
Establishments, Chancellor’s Autumn Statement 736 
Fingerprinting, man arrested for a "recorded offence", 
fingerprints not taken before suspect leaves police 
Station, procedure 576 
Football hooliganism, Police Federation views on 
compulsory membership scheme 764 
Magistrates and police authorities, changing politics of 
police authority life 423 
-, Sitting on the sidelines or risking the headlines? 
-, the end of an affair? 
National computer, proposals for, announced by the 
Home Office 
Peel Bicentenary 122 
Police and Criminal Evidence Act 1987, Home Office 


review of codes, Legal Action Group views 684 
Police National Network ("wire web") across country, 

Home Secretary plans 703 
Skills training for, Home Office report 466 
Tape recorded police interviews, draft code of practice 


(Parliamentary question) 

Press, claim need for further information from courts, 
whether justified 179 
Prisoners of Norman Cross 712 


412, 474, 507 


PRISONS 


Building and refurbishment programme (Parliamentary 

question) 752 
Censorship rules, NACRO recommendations 804 
Commons debate 331 
Contract provision of prisons (Parliamentary question) 284 
Expenditure, increased, Chancellor’s Autumn Statement 736 
Fines, default, prison sentences and, NACRO briefing 

paper 703, 768 
Howard League, annual report 1986/87 138 
-, generally bleak penal scene from annual report 50 
Imprisonment, neglected consequence of, the inmates’ 

children 617 
Mental illness, assessment of prisoners suffering 

from (Parliamentary question) 800 
NACRO, annual report 1986/7 138 
-, more gloom about the criminal justice system from 

annual report but some hopeful developments 34 
Overcrowding, worsening trend in 394 
Parole, Parole System Review, NACRO views 53 
Parole Board, annual report 829 
-, -, report published and views on 784 
Power of the police to stop and detain a vehicle under s.159 


Prisons - continued 


Road Traffic Act 1972, constable can have "reasonable 

suspicion” to detain vehicle 385 
Prison building programme, a wrong response to crime and 

overcrowding, from NACRO briefing paper, "The 

Prison Building Programme" 219 
Prison Department, agency status instead of, Prison 

Reform Trust’s views 733 
Prison Reform Trust, "Manifesto for Prison Reform" 607 
-, views on "tough" community service orders 815 
Prisoners, contained but unchanged by incarceration, 

need for effective, supervised controlled release 459 
-, in police celis, NACRO report 522 
-, right to a solicitor under PACE Act 309 
-, treatment of, NACRO ask for prisons ombudsman 650 
"Punishment, Custody and the Community", Govern- 

ment Green Paper 
Remand prisoners, civilized standards for 

(Parliamentary question) 159 
-, cost of keeping in custody (Parliamentary 

question) 316 
-, numbers (Parliamentary question) 140 
-, speed in bringing to trial 850 
-, Working Party proposals (Parliamentary question) 752 
Remand system, "Private Sector Involvement in the 

Remand System", Green Paper 507, 657, 842 
Prison ombudsman, establishment, NACRO calls for 204 
Prisons, place of prisons in the community 113 
-, -, a new initiative from NACRO 114 
-, public expenditure on 174 
Wandsworth Board of Visitors, annual report 319 


563, 625 


PROBATION 


Approved bail and probation hostels, increase in funding 170 
Approved hostels, condition to abide by rules, effect of 
day programmes and failure to abide by rules, 
whether as condition of bail and residence at hostel, 
defendant can be asked to give up job 175 
Association of Chief Officers of Probation, annual 
conference 635, 667 
Breach proceedings, role of a probation officer in 352, 396 
Central Council of Probation Committees, annual report 813 
Civil Work Handbook, ACOP publication 81, 98 
Crown Court, person subject to probation order 
commits further offences, whether custody should be 
imposed with probation to continue 496 
Custodial sentence, recommending, probation service’s 
role 92 
Day activity centre, breach of condition of attendance 
under sch. 11, effect on obligation of centre manager 
to provide place 224 
Day centre attendance, whether justices’ clerk can in- 
clude precise number of days in order 
Hosking, Mr. John, chairman, Magistrates’ Association, 
somewhat selective reporting by press of his com- 
ments on the probation service 
"Metamorphosis", change of form by matural 
development 
National Association of Probation Officers, annual 
meeting and conference 
Punishment in the community and the probation service, 
new dimension, Mr. Patten, Home Office Minister 
of State outlines 
Probation Statistics, England and Wales 1986 
Sentencing, probation service and need for changes in 
Social inquiry reports, effectiveness of guideline judg- 








Probation - continued 


ment as aid to preparation 
-, policy in relation to not guilty pleas, Devon practice 
"Supervision in the community", urged at annual general 
meeting of the Central Council of Probation 
Committees 
Public Health Acts, Building Regulations, convictions for 
contraventions against limited company, proceedings for 
daily penalty, whether contravention is a "continuing 
offence" 
"Punishment, Custody and the Community", Government 
Green Paper 563, 625, 710, 831 
-, -, Central Council of Probation Committee’s reply to 576 
-, -, Lord Chancellor’s speech to Scottish Association 
for the Study of Delinquency 
-, -, NACRO’s strategy to cut use of prison 
-,-, NAPO lobby in 
-, -, prison population, will it help reduce? 
-, -, probation service’s reaction 


165, 268 
682 


448 


688 


822 
815 
766 
765 
774 


Q 


Queen’s Birthday Honours 
R 


Racism in criminal justice stystem, NAPO call for action 
-, Messrs. Paul Boateng and Chris Smith condemn 
Railway ticket inspector, has he a power of arrest? 
Rating, newly constructed, unoccupied premises, whether 
rates can be demanded on the basis of proposed valuation, 


704 
158 
745 


whether rates can be demanded before the exhaustion 
of the appeal process in respect of a completion 

otice, General Rate Act 1967 (Trendworthy Two 
Limited v. London Borough of Islington, N.C.) 

-, proposed increases in rateable values, General Rate Act 
1967 (R v. Hackney London Borough Council, ex parte 
S.G. Warburg Group Management Limited, N.C.) 

-, treating occupied hereditaments as being unoccupied, 
s.46A, General Rate Act 1967 (Sheafbank Property 
Trust ple v. Sheffield Metropolitan City Council, N.C.) 

Rights of Entry (Gas and Electricity Boards) Act 1954, 


giving statutory notice, need for strict compliance with 
the Act 


Riot in the close 
Ripperology, one hundred years of 
Reparation and mediation, forum for initiatives in 


78 
771 
398 


608 
74 


ROAD TRAFFIC ACTS 

Appeal Courts look at road traffic sentencing 

Autoguide, route planning for the future 

Causing death by reckless driving, consideration of 
aggravating features in R. v. Luty 

Drink/driving, instant justice, case decided in half-hour 

Driver retraining, a valuable option for courts 

Driving while disqualified, convictions and assessment 
(Parliamentary question) 

Driving with blood/alcohol level above prescribed limit, 
breath test, statistics 

-, -, whether should be random (Parliamentary question) 


ROYAL SOCIETY FOR NATURE CONSERVATION 


The Green, Nettleham, Lincoln LN2 2NR 
Telephone (0522) 752326 
Patron HRH The Prince of Wales KG KT GCB 


Formed in 1912, RSNC is the major voluntary organisation in Britain concerned with all aspects of 
wildlife conservation. It comprises of 48 local Nature Conservation Trusts and over 50 Urban Wildlife 


Groups throughout the country. 


The Society’s aim is to protect wildlife sites and to safeguard rare and endangered plants and animals 
throughout the UK, and it has become increasingly involved in urban wildlife conservation campaigning 


on many crucial conservation issues. 


The junior wing of the Trust movement, WATCH, is a key and growing part of RSNC, encouraging 
young people to take an active interest in their environment. 


CHARITY NO. 207238 
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Road Traffic Acts - continued 


-, insufficient breath, no reasonable excuse, Grady v. 
Pollard 

-, Lion Intoximeter, order for general discovery, again 
in Tower Bridge Magistrates’ Court, ex parte DPP 

-, no special reason for not disqualifying where alcohol 
had been consumed 12 hours prior to driving, decided 
in DPP v. O’Meara 

-, non-driver refuses breath test without reasonable 
excuse, how to sentence 

-, offence outstanding when defendant imprisoned, 
procedure 

-, police procedure, right to know the options, reviewed 
in DPP v. Magill 

-, previous negative breath test not special reason for 
not disqualifying driver, decided in DPP v. White 

-, 8.8(7) Road Traffic Act 1972 and the defence of 
"reasonable excuse" 

DVLC print-out of driving record, requirement for 
service on defendant 

Endorsement, theft and related offences, to endorse 
or not to endorse in such cases 

Epilepsy and driver licensing 

Fixed penalties and penalty points, problems of im- 
position of points in cases of multiple endorsable 
fixed penalty offences 

Fixed penalty notice, registration following unpaid 
sum, statutory declaration following registration, 
procedure to be adopted following statutory 
declaration 

Motor vehicle fines in the Metropolitan police district 
(Parliamentary question) 

Motorways Regulations, special reasons found in U turn 
cases 

Offences, procedure, inability of defendants to attend 
court (Parliamentary question) 


146 


561 


113 


724 


140 


241 


474 


Penalty Points (Alteration) Order 1988, approved 626, 736, 773 


Power of the police to stop and detain a vehicle under 
s.159 Road Traffic Act 1972, constable can have 
“reasonable suspicion" to detain vehicle 

Reckless driving, defence of necessity in, decision in 
Conway in relation to Denton and Willer 

Road Traffic Bill; Road Traffic (Consequential Pro- 
visions) Bill; Road Traffic Offenders Bill, second 
reading (Commons) 

Road Traffic Law Review, North report 

-, -, Government’s views on 

-, -, interim Government response to 

Scientific evidence, when a court should expect, 
reviewed in DPP v. Frost 

Speeding, evidential requirements, needed to prove 
offence of considered in Crossland v. DPP 

Transport Act 1981 (Commencement No. 13) Order 1988, 
problems under, disqualifications, endorsements and 
the penalty points system 

Vehicle excise, evasion, campaigns against evaders 

Scotch Whisky Act 1988, Royal Assent 


S 


SHOPS 
Shops Act 1950, sch. 5, "motor accessories", what is 
included in term? (Hadley v. Texas Homecare Ltd.) 
-, is a travel agency a shop? essence of the question 
in Erewash Borough Council decided 
-, Jewish market exemption allowed in Waltham Forest 


385 


17 


Shops - continued 


LBC 
Sunday trading, changes in the law on (Parliamentary 
question) 
-, no guidance on enforcement (Parliamentary question) 
-, injunctions against and the EEC treaty 
-, specified transactions permissible, whether certain 
items were motor accessories, items used in connexion 
with motorized caravans, statutory interpretation, 
Part IV sch. 5 Shops Act 1950 (Hadley v. Texas 
Homecare Ltd.; Salisbury District Council v. R.M.C. 
Homecare (South) Ltd.; Michael Alun Evans v. Texas 
Homecare Ltd.; Neil Hudson Morton v. Wickes Building 
Supplies Ltd.; Rochford District Council v. Texas Home- 
care Ltd.; Luton Borough Council v. Texas Homecare 
Ltd.; Paul Madeley Ltd. v. Leeds City Council; Tameside 
Metropolitan Borough Council v. W.H. Smith Do-It-All 
Ltd., N.C.) 
-, taking into account the EEC treaty 
Soccer and rugby crowds, hooliganism v. social graces? 
Social security appeal tribunals, workings of, academic 
funding 
Social work, approved social worker training in Northern 
Ireland 


SOLICITORS 
Court of Protection, Solicitors’ Fixed Costs (Practice 
Note) 
Legal aid, survey of legal aid provision published by the 
Law Society 
Legal profession, future of, consultation proposals (Parlia- 
mentary question) 
Marre Committee, Report of, halfway house to fusion? 
Solicitors’ Almanac, 1988 
Young Solicitors’ Group, proposals for extending help 
to clients 
Solvent abuse, new initiatives to deal with 
South Africa, letter from 
Street gangs, growth of 
Street trading, when a trader is not a pedlar, decided in 
Watson v. Oldrey; Watson v. Malloy 
Supplementary benefit, payment by a liable relative of 
periodic payments, payment during period of a claim 
of arrears, effect where arrears attributable to date 
pre-dating claim, whether resources at the time of 
receipt for calculation of entitlement (McCorquodale 
v. The Chief Adjudication Officer, N.C.) 
Supreme Court Procedure Committee, improving the "nuts 
and bolts" of the law 


THEFT 
Appropriation by tenant of housing benefit received for 
payment of rent, Theft Act 1968, s.5(3) (Director of 
Public Prosecutions v. Huskinson) 
Confidential information protection and the law of theft 
Endorsement, theft and related offences, to endorse 
or not to endorse in such cases 


Making off with intent to avoiding payment, offence of, 
examination and assessment 
Theft Act 1968, meaning of the word "execution" in 
s.21(2) (R. v. Young and R. v. Kassim, N.C.) 
497 Terrorism, terrorist finances, new measures against 
Torture, International Convention, ratifying 








Trade Descriptions Acts - continued 


TOWN AND COUNTRY PLANNING Descriptions Act 1968 (R. v. Anderson) 17 
Planning law, when is an appeal against an enforcement Odometers, "clocking", proposals to deal with (Parlia- 
notice "finally determined"? ss.88(10) and 246, Town mentary question) 752 
and Country Planning Act 1971 (R. v. Kuxhaus and Travel brochures, thwarted holiday expectations by mis- 
Others, N.C.) 668 leading and inaccurate information 5 


TRADE DESCRIPTIONS ACTS U 
False mileometer reading, whether disclaimer placed on 
odometer effective, s.1(1)(b) Trade Descriptions Act Unhealthy competition, a tale of two solicitors 
1968, whether trade description as to mileometer 
reading used in any manner likely to be taken as Vv 
referring to the goods, ss. 1(1)(a) and 4(1)(c) Trade 
Descriptions Act 1968 (London Borough of Newham VICTIMS 
v. Singh and Sandhu, N.C.) "The Victim in Court", NAVSS Working Party report 433, 748 
False trade descriptions, interpretation of "composition", Improving services for victims in magistrates’ and 
meaning of "vegetable lard" examined in Wolkind Crown Courts, a checklist of good practice 150, 268 
and Northcott v. Pura Foods Ltd. Reparation, concepts in the administration of justice, 
-, motor cars registered in dealer’s name, whether whether should be heralding major changes of direction 
offence to describe such vehicles as "new", ss. 1, and attitude 10 
2 and 3 Trade Descriptions Act 1968 (R. v. Support for families of murder victims, initiative from 
Anderson, N.C.) 623 NAVSS 
-, supply or offer to supply, prima facie offence contrary Video Recordings Act 1984 (Home Office Circular 39/1988) 
to s.1(1)(b) Trade Descriptions Act 1968, whether 
defendant could rely on statutory defence of reasonable Ww 
diligence, whether system of checks necessary, s.24(3) 
Trade Descriptions Act 1968 (Texas Homecare Limited ‘ : 
v. Stockport Metropolitan Borough Council, N.C.) 110 War crimes inquiry, world-wide appeal for evidence 
How new is new? the consumer’s legitimate expectation 627 Wireless Telegraphy Act 1949, forfeiture order in respect of 
Motor trader, whether car registered as "new" when sold pirate radio station equipment ee 
subsequently was a matter for the jury and capable Women in law, Law Society's paper on, Young Solicitors 
of grounding criminal liability under s.1 Trade Group disagrees with 





SO MUCH STILL TO BE DONE 


for the hundreds of elderly people from all parts of 
the country — lonely, living in distressing circum- 
stances — who are waiting and hoping that we can 
accommodate them soon in self-contained flatlets of 
their own. 


Time for them is running out fast! 

We have the skill, experience and desire to provide 
still more self-contained flatlets, where the elderly 
can live independent, secure and comfortable lives. 


But tomorrow may be too late. We need your help now. 
Only the unceasing flow of legacies, gifts and cov- 
enants will enable us to continue to provide this vital 
housing need. 


PLEASE REMEMBER US AND _ THE 
ELDERLY IN YOUR WILL 


The Secretary (J.P.), 

FELLOWSHIP HOUSES TRUST, 
Clock House, Byfleet, 

Weybridge, Surrey. 

Telephone: Byfleet 43172 


Reg. Charity No:— 205786 
Reg. Housing Association No. L.1821 
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WORLD SOCIETY 
FOR THE 
PROTECTION OF ANIMALS 


106 Jermyn Street 
London, SW1Y 6EE 


PLEASE REMEMBER US 
WHEN ADVISING YOUR CLIENTS 


W.S.P.A. exists to promote the welfare of animals in 
any part of the world. Humane transportation and 
i whaling, sealing, pollution and conservation 
are only some of the international problems which 
W.S.P.A. seeks to solve by co-operation with local 
organizations and representations at government 
level. W.S.P.A. has consultative status with United 
Nations and other inter-governmental bodies and is 
the only international animal welfare organization 
with trained staff ready to assist with any problem and 
organize relief in disaster areas. 


W.S.P.A. (BRITISH SECTION) is a registered 
charity and needs legacies to maintain this vital 
work, 
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PROVIDENCE ROW 
NIGHT REFUGE AND HOME 
50 CRISPIN STREET 
LONDON E1 6HQ 


‘Providence Row’, situated in London’s East End was 
founded in 1860 "To provide food and shelter and to help in 
various ways those in need or distress without distinction of 
class, nationality or creed". 


Its overnight accommodation can offer food and shelter to 
some 14,000 of those in need over the period of a year. 


Expenditure increases and, being old buildings, there is a 
constant need of repair. 


Deeds of Covenant or financial help in any other way will be 
gratefully received. 


Please help us to help the poor and powerless. 
OPP OOPPOPPOOPP POOPED FLEECE ; 











LIZITILIDLA LLL LED ELLE LLL LEA 








ROAD 
LAW 


ROAD LAW, established 1985, is published eight times per year - the annual subscription is £40.00, 
post free - a subscription can start at any time of the year. 


REGULAR FEATURES: Road Law Reports; Book Reviews; Current Review. 


ROAD LAW contains articles on De-Regulation; Road Traffic Regulations; Competition; 


Maintainence; Tachographs; European Community Law; Contractual Matters and all other aspects of 
PSV operations. 


Published by: 
Barry Rose Law Periodicals Ltd. 
Little London 
CHICHESTER 
West Sussex, P019 1PG 


Telephone: (0243) 787841 
Fax: (0243) 779278 
































The Wood Green 
Animal Shelter... 


... has one of the most up-to-date animal hospitals complete with X-ray department 
and the latest scientific appliances. On an average it deals with more than 30,000 
animals yearly, all in some form of distress. Last year 28,000 animals were treated in 
the Clinics, 1,756 needed first aid, 1,590 animals were collected by our ambulances. 
At Wood Green a large Cat Sanctuary houses over 100 cats until homes can be found 
for them. Our Country Home for Stray and Unwanted Animals at Heydon, Nr. 
Royston, Herts, comprising six acres of grassland, large dog compounds and cat 
sanctuaries, has become a haven for 350 ill-treated and forsaken dogs and cats. 

A second Country Home: King’s Bush Farm, at Godmanchester, Nr. Huntingdon, 
recently opened, already shelters more than 200 animals: dogs, cats, horses, donkeys, 
goats and tame rabbits. 

All animals live free, only at night are they put in their sleeping quarters. 


Visitors are always welcome. 


SECRETARY/TREASURER: DR MARGARET YOUNG @ REGISTERED CHARITY No. 209125 


The Shelter is entirely dependent on voluntary contributions. Legacies are our future. 


601 LORDSHIP LANE, LONDON N22 5LG - Telephone 01-888 2351 
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Fens Pool Avenue, Wallows Industrial Estate, 
Brierley Hill, West Midlands, DY5 1QA, England. 
Brierley Hill (0384) 2631 (10 lines) 

Telex: 339728 Fax: 038470470 
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E TENEBRIS LUX 
19 Wiseton Road 
Wandsworth Common 
London SW17 7EE 
Tel. No. 6729170 


Charity Registration 
No. 264 582 


Working for the Greater 
\ Mobility of Disabled People 
| throughout the United Kingdom 
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Please help this needy 

trust with a donation 

either by cash, cheque or 

credit card via Natwest 

Sort Code:- 60-22-29 A/c No:- 40967425 
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THE CRIMINOLOGIST established as a NEW SERIES in 1987 is published four times per year. 
The subscription may commence at any time of the year. 


THE CRIMINOLOGIST contains many diverse articles covering criminal behaviour; forensic 
science; new technology etc. 


Published by: 


Countrywise Press Ltd 
Little London 
CHICHESTER 

West Sussex, PO19 1PG 


CW? Telephone: (0243) 783637 
Fax: (0243) 779278 











T frading 
Law AND TRADING LAW REPORTS 


TRADING LAW - published eight times per year 
TRADING LAW REPORTS - published six times per year 


TRADING LAW discusses and examines the relevant developments in the law relating to such fields as 
compctition, restrictive trade practices, monopolies and mergers, international trade, trade descriptions, 


credit trading, food and drugs, weights and measures, safety and fair trading. REGULAR FEATURES: 
New Devclopments; Book Reviews. 


TRADING LAW REPORTS cover all important trading law cases, thus providing a unique service to the 


Icgal profession, industry and enforcement authorities, thus building-a very comprehensive record of 
judgments. 


Combined subscription to TRADING LAW and TRADING LAW REPORTS £120.00 _p.a. 
Subscription rate TRADING LAW £80.00 p.a. 


Subscription rate TRADING LAW REPORTS £80.00 p.a. 
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BOOKBINDING SERVICE 


Subscribers who wish to have their volumes bound - in traditional styles - are 
requested to send them direct to the Bookbinding Department at 28 St. Michael’s 
Street, Oxford OX1 2EB (parcel label below): 


PRICE AND STYLE LIST 
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The Metropolitan Police Combined Benevolent Fund 


The Metropolitan Police Corabined Benevolent Fund is a Registered Charity (No. 268936) which receives 
donations or legacies from the public, and voluntary subscriptions from serving Metropolitan Police Officers 
for the relief of distress due to death, illness, injury, or other causes among members of the Force, including 
cadets, ex-members of the Force, widows and orphans. 


The total income is distributed by monthly grants, in proportions determined annually by the Trustees to 
the following Funds:— 


Metropolitan & City Police Relief Fund Metropolitan Police Widows’ Fund 
Metropolitan & City Police Orphans’ Fund Metropolitan Police Seaside Home Maintenance Fund 


Mevropolitan Police Special Widows’ Fund 


all of which are also Registered Charities. Each is controlled by a Board of Management empowered to 
make grants in cases where evidence of need is established, with the approval of the Trustees. The Trustees 


are also empowered to make grants to such other Metropolitan Police Charitable Funds as may exist from 
time to time. 


Donations, legacies or enquiries should be addressed to:— 


Metropolitan Police (PT6 Branch), Wellington House, 67-73 Buckingham Gate, London SW1E 6BE 

















The 
Dogs Home 


ck | ), Battersea 


Unter Ocanaattie Over 23,000 dogs and cats are re~2ived and 
Sisters of Mercy cared for annually in our modern kennels. 
PROVIDENCE ROW It is now planned to provide 200 more kennels 
NIGHT REFUGE AND HOME and to refurbish the existing kenngls over the 
~ next five years. 
50 CRISPIN STREET 
LONDON El 6HQ 

‘Providence Row’, situated in London's East End was ¥ . 
founded in 1860 "To provide food and shelter and to help ir PLEASE help with this work. 
various ways those in necd or distress without distinction of Beq sé D bs 

class, nationality or creed” gratefully received. 











Its overnight accommodation can offer food and shelter to i 
some 14,000 of those in need over the period of a year. The Secretary, 

The Dogs Home Battersea, 
Expenditure increases and, being old buildings, there is a 4 Battersea Park Road, SW8 4AA, or 
constant need of repair. c/o National Westminster Bank Ltd., 
341 Queenstown Road, Battersea, 
Deeds of Covenant or financial help in any other way will be London SW8 4LJ. 

gratcfully received 
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ANALYTICAL INDEX TO CASES 


BETTING, GAMING AND LOTTERIES 


Application for the grant of a betting office licence - application refused - appeal to 
Crown Court - appeal allowed - lapse of time before payment of fee and request for 
issue of licence - Crown Court refuses to issue on ground that request for issue not 
made until after the end of the licensing year in which appeal heard - matter relisted 
before Judge - Judge declares himself functus officio - application to Divisional Court 
for judicial review - Betting, Gaming and Lotteries Act 1963, sch. 1 paras. 19-21. 


In July 1986 the applicants applied to licensing justices for a betting office licence in respect of 
premises in Dudley. The application was opposed by William Hill Ltd., a competitor, and after 
considering the application the justices refused it. The following November, the applicants appealed 
to the Crown Court, and that appeal was allowed. The formal order of that court merely recited that 
‘the appeal be allowed and the licence be granted ...’ The applicants had then to perfect their title 
and make alterations to the premises, and it was not until July 1987 that they wrote to the Crown 
Court, enclosing the appropriate fee, and asking for the licence to be issued. This was refused by the 
officer of the Crown Court on the basis that all that could have been granted by the Crown Court 
was a licence to May 31, 1987, the end of the licensing year in which the appeal was heard. The 
matter was relisted before the Judge in the Crown Court in October 1987. He declared that he was 
functus officio and suggested that a remedy lay by application to the Divisional Court. 


Held: It was common ground that the Judge was not functus officio and that he did have power 
to correct the formal order of the court. It was however clear that in deciding the appeal, it was the 
intention of the Crown Court to exercise the power in para. 21(4)(b) of sch. 1 of the 1963 Act by 
ordering that on payment by the appellants of the appropriate fee, a licence should be granted. 
Accordingly, it would be ordered that [i] the Judge in the Crown Court should amend his order to 
comply with the wording of the paragraph; [ii] the chief clerk at the Crown Court would issue a 
betting office licence in respect of the premises if within 28 days of the amendment of the order of 
the Crown Court the appropriate fee under the Act was paid by or on behalf of the applicants. 


Appeal: by the applicants Ladbroke Racing (West Midlands) Ltd. for an order of judicial review 


from a decision by the Crown Court at Dudley not to issue a betting office licence upon payment of 
the appropriate fee. 


R, v. Dudley Crown Court and William Hill (Midlands) Ltd., 
ex parte Ladbroke Racing (West Midlands) Ltd. Q.B.D. 


CARAVANS 


Caravan site - stationing caravan in designated area - meaning of “unoccupied land" - 
Caravan Sites Act 1968. 


The appellant was a gypsy who wished to settle down. Accordingly he agreed to buy a piece of 
open land which had previously been used for grazing. The land was within an area which had been 
designated for the purposes of the Caravan Sites Act 1968. The appellant undertook certain 
preparatory works on the land, and then stationed a caravan on it. The local authority successfully 
brought proceedings in the magistrates’ court, under s.11 of the 1968 Act, for an order empowering 
them to remove the appeliant’s caravan, on the basis that it was stationed on unoccupied land. 

The appellant applied for judicial review of this decision (see (1986) 150 J.P. 374) on the basis 
that the land in question had not been unoccupied. Kennedy, J. dismissed the application, holding 





that the magistrates had been entitled to consider that land used only for grazing was "unoccupied". 
On appeal to the Court of Appeal, 


Held (allowing the appeal): (a) The appellant’s activities took place on land which the owner had 
previously used for other purposes and with his consent; therefore (b) at all material times the land 
was occupied by the owner. 


Per curiam: It would have been more appropriate for the appellant’s challenge to the 
magistrates’ decision to have been made by way of case stated. 


Stubbings v. Beaconsfield JJ. and South Buckinghamshire 
District Council C.A. 


CHILDREN AND YOUNG PERSONS 


Juvenile - remand - unruly character certificate - local authority declining to provide a 
report - remand for first time - whether court could remand to a remand centre. 


By s.23(1) of the Children and Young Persons Act 1969, where a court remands a young person 
and he is not released on bail, the court shall commit him to the care of the local authority. 
However, by s.23(2) of the 1969 Act, if the court certifies that the young person is of so unruly a 
character that he cannot safely be committed to the care of a local authority, it shall commit him to a 
remand centre if such a centre is available to the court and, if not, to a prison. 

By s.69 of the Children Act 1975, the court shall not certify under s.23(2) of the 1969 Act that a 
young person is so unruly that he cannot safely be committed to the care of a local authority unless 
the conditions prescribed by the Certificates of Unruly Character (Conditions) Order 1977 are 
satisfied. The conditions are set out in para, 3 of the 1977 Order and include, in subpara. (a), that 
the juvenile is charged with an offence punishable in the case of an adult with imprisonment for 14 
years or more and the court is remanding him for the first time and there has not been time to 
obtain a written report from the appropriate local authority on the availability of suitable 
accommodation for him in a community home. 

A juvenile aged 16 was charged with two offences of burglary. On the occasion of his first 
appearance before the court, a welfare worker for the local authority made certain inquiries as to 
whether or not the case of this juvenile was appropriate for a written report. Having made those 
inquiries, the welfare worker declined to make a report to the magistrates. The magistrates certified 
that the juvenile was so unruly that he could not safely be committed to the care of the local 
authority and remanded the juvenile to a remand centre. 


The juvenile applied for judicial review seeking an order of certiorari to quash the decision of the 
magistrates. 


Held: As the welfare worker for the local authority had made inquiries and had declined to make 
a report, the condition in para. 3(a)(i) of the 1977 Order that there had "not been time to obtain a 
written report" was not satisfied. Consequently, the magistrates had no jurisdiction to certify the 
juvenile as unruly and remand him to a remand centre. 


Per Glidewell, L.J.: The question whether or not the magistrates had power to direct the local 


authority to issue a report did not arise in the present application, so that would not be decided in 
the present proceedings. 


Application for judicial review of a decision of Dudley magistrates’ court. 


R. v. Dudley Magistrates’ Court, ex parte G Q.B.D. 381 


Whether consent of wardship court is necessary before a ward can give evidence in 





criminal proceedings. 


The parents of four children were charged with a number of offences of indecent assault and 
similar matters against those children. After the prosecution had been initiated, the children were 
made wards of court. The question arose as to whether the consent of the High Court was necessary 
for the children to be called as witnesses at their parents’ trial. 


Held: (a) It is neither necessary nor appropriate in child abuse cases for the Crown Prosecution 
Service to seek the leave of the wardship court to call a ward as a witness either before or after 
committal proceedings; but (b) in many cases, the wardship court will become involved at an early 
stage, since leave must be sought for the police to interview a ward; nevertheless (c) once a 
statement has been obtained from a ward it would be constitutionally improper for the wardship 
court to intervene further, since such intervention would (i) necessitate invoking powers which are 
not possessed by any responsible parents or custodians of children, and (ii) involve the wardship 
court in matters of policy and discretion which are vested by law in the prosecuting authority as a 
branch of the executive. 


Semble: Other considerations may be relevant in the case of a private prosecution. 


Re K (Minors) Fam. Div. 


CORONERS 


Law - application under s. 6(1)(b) Coroners Act 1887 refused - leave for application for 
judicial review granted - s. 3(1) Coroners Act 1887 - s. 26(1) Coroners (Amendment) 
Act 1926 - Rules 36(1), (2), 41, 42, 60 Coroners Rules 1984 - Whether distinction 
accident /misadventure - lack of care verdict. 


The deceased, Sapper Vincent James Anderson, had volunteered for a diving course at the Royal 
Engineers Diving Establishment. On July 15, 1986 after completing a run in ordinary clothing, he 
immediately changed into a diving dry suit and proceeded to run across mud flats, where he later 
collapsed. Death occurred shortly afterwards. The coroner's post mortem examination concluded 
that the death resulted from the effects of ‘heat hyperpyrexia’ (sic). At the coroner’s inquest the 
coroner outlined the two possible choices open to the jury and suggested that they might feel that 
"misadventure" was the most appropriate one. The jury returned a verdict of "accidental death". 

The deceased’s father made an application for judicial review on the grounds (i) that the jury’s 
verdict was one which no reasonable jury could have achieved, (ii) the coroner failed to direct the 
jury of the possibility of adding that death was aggravated by lack of care. 


Application for fiat of Attorney-General under s. 6(1)(b) Coroners Act 1887 refused. Leave to 
move given by Farquharson, J. 


Held: (i) The distinction between "misadventure" and “accidental death" was considered to be 
"without purpose or effect". 

(ii) The coroner was correct in not mentioning the possibility of "lack of care". While rehydration 
equipment may have saved the deceased its absence could not be said to have aggravated the cause 
of death. Judgr =nt of Croom-Johnson in 2X. v. Southwark Coroner, ex parte Hicks (1987) 151 J.P. 441; 
[1987] 2 All E.R. 140 followed where "lack of care" was found to be appropriate only to the physical 
condition of the deceased as causing the death and not to be used to indicate a breach of duty by 


some other person. Aggravation by lack of care in a case of accidental death would be unlikely in the 
extreme. 


R. v. H.M. Coroner for Portsmouth, ex parte Anderson Q.B.D. 56 





Law - inquest following formal judicial inquiry - ss. 3, 4 Coroners Act 1887 - renewal of 
application for leave - corporate manslaughter. 


Applications for judicial review were renewed by parents and relatives of those who died in the 
capsize of the vehicle ferry "HERALD OF FREE ENTERPRIZE" off Zeebrugge on March 6, 1987 
on the grounds that the coroner made an incorrect ruling on issues of law which improperly limited 
the scope of the inquest in that the coroner failed to direct the jury that they might consider the 
possibility of corporate manslaughter, and that he expressly denied to the jury the right to find gross 
negligence by a process of aggregation. The inquest was held following a long and detailed formal 
investigation under s. 55 Merchant Shipping Act 1950 into the tragedy by Sheen, J. Applications for 
judicial review of the coroner’s decision refused by McCowan, J. were renewed, the applicants 
seeking leave to move the court for a declaration as to the law during the course of the coroner’s 
inquest. 


Held: (i) Whether or not a company can be criminally liable for manslaughter, since no evidence 
was brought before the coroner to indicate that those who were to be identified as the embodiment 
of the company had both the mens rea and the actus reus of manslaughter, he was right to exclude 
any issue of corporate manslaughter from the jury; 

(ii) Whether the defendant is a corporation or a personal defendant, the ingredients of 
manslaughter must be established by proving the necessary mens rea and actus reus of manslaughter 
against it or him by evidence properly to be relied on against it or him. A case against a personal 
defendant cannot be fortified by evidence against another defendant. 


Obiter: (a) It is only in exceptional cases that the court will intervene by way of judicial review 
while a proceeding is in progress. If intervention were necessary to prevent this inquest having to be 
conducted all over again because of legal or procedural error, it. might very weli be such an 
exceptional case. Just as the Court of Appeal is very slow to interfere in the conduct of a trial 
proceeding before a Judge, so this court should be very reluctant to intervene in the conduct of an 
inquest in train before a coroner. 

(b) Whilst an application for leave was not the appropriate time to consider if a body corporate 
could be criminally liable for manslaughter the tentative opinion (per curiam) was that it could. 


R. v. H.M. Coroner for East Kent, ex parte Peter Alan Spooner, 

Pamela Muriel Spooner, Alan Frederick Reynolds & Joan Patricia 

Reynolds and R. v. H.M. Coroner for East Kent, ex parte 

Maurice De Rohan & Margaret De Rohan Q.B.D. 115 


Law - jury verdict of "unlawfully killed" - sufficiency of evidence - no direction on the 
standard of proof - whether a fresh inquest should be ordered. 


During the industrial action described as the Wapping dispute in January 1987 the deceased who 
was not concerned in the dispute was run over by a 30 ton lorry as it moved off from traffic lights. 
The coroner’s jury recorded the cause of the deceased’s death and the time, place and circumstances 
in which the fatal injuries were received. Before the coroner’s summing up, counsel for the family 
submitted that the possible verdicts open to the jury were unlawful killing, misadventure, accident or 
an open verdict. No objection was taken to the verdict of "unlawfully killing" being left to the jury. 
The jury returned a verdict of unlawful killing. On behalf of the driver of the lorry applications for 
judicial review and under s. 6 Coroners Act 1887 were made to quash the inquisition. 


Held: (1) There was a serious misdirection of the jury in two important respects: (i) the coroner’s 
direction did not comply with the ordinary direction as to recklessness and (ii) the coroner gave no 
direction at all on the standard of proof required. 


(2) There was no evidence which in law could amount to sufficient evidence to justify a verdict of 
unlawful killing. 





R. v. St. Pancras Coroner’s Court, ex parte Robert Richard Higgins 
Q.B.D. 637 


Law - jury, whether power to make recommendations - Coroners Rules 1984, Rules 36(2), 
41, 42, 43 - Coroners Rules 1953, Rules 27, 34 - Brodrick Report para 16.54. 


The deceased, 29 year old Lesley Catherine Hawkins, was killed in the course of making her first 
parachute jump. On July 5, 1986, after a preliminary six and three-quarter hours training, she began 
her first descent. Her parachute opened properly but she was then seen to release the clips which 
fastened the parachute to her harness. After falling free for a time she attempted to open her 
reserve parachute. It was too late. She hit the ground, and died instantly. 

The coroner’s jury returned a verdict of accidental death by a majority of five to two which was 
duly recorded in the inquisition. However, at the conclusion of his summing-up, the coroner told the 
jury that, having brought in their verdict, they would be entitled to make any recommendations they 
might wish with regard to the sport of parachuting as it affects students. Consequently, immediately 
after the jury had delivered their formal verdict, they were asked if they wished to make any 
recommendation. The jury then made a recommendation. The coroner embodied the jury’s verdict 
in the formal inquisition, which the five members of the jury who formed the majority then signed. 
There was no reference to the jury’s recommendation in the formal inquisition. 


Held: The coroner was wrong in law to have invited the jury to make recommendations, as it is 
expressly prohibited by r. 36(2) of the Coroners Rules 1984. 


R. v. Shrewsbury Coroner’s Court, ex parte 
British Parachute Association Q.B.D. 123 


Law - limit on power to order post-mortem examinations - ss.3(1), 21(1). Coroners Act 
1887 - ss. 13(1), 21(1), 21(3), 22. Coroners (Amendment) Act 1926 - burial orders - 
Coroners Rules 1984, rr. 5, 14 - s.7 Juries Act 1918. 


The first appellant was the widow of the deceased. The second appellant was the president of the 
organization of Jews known as Chesed Shel Emess of which the deceased was a member. The 
organization looks after the body of the deceased from the time of death until the body is buried. 
The Jewish religion requiring the earliest possible burial and abhorring post-mortem examinations, 
both appellants complained that the coroner directed a post-mortem on the deceased to be 
performed and thet he withheld issuing a burial order until after opening the inquest. On August 4, 
1986, the deceased was found dead at the wheel of his motor-car after it had left the motorway and 
crashed into some obstruction. The first appellant informed the second appellant. The coroner was 
informed that no other person was involved in the accident and that the deceased’s motor-car had 
left the motorway without any apparent reason. 

The coroner considered that a post-mortem was necessary to determine whether the deceased 
had died as a result of his injuries or whether he had died from a natural cause after which his body 
was injured when the car crashed. The coroner accepted that there was a reasonable cause to suspect 
that the deceased had died either a violent or unnatural death or a death of which the cause was 
unknown. The coroner gave directions for the post-mortem and formed the opinion that an inquest 
might be necessary. The pathologist reported that the deceased had died from his injuries. The 
coroner would not issue a burial order until the evidence of identification had been taken on oath at 
the opening of the inquest. 

The appellants applied for leave for declarations that (i) the coroner’s ordering of the post- 
mortem and (ii) his delay in the issue of a burial order were unlawful. 

Before the Divisional Court (Watkins, L.J. and Macpherson, J.: 151 J.P. 345) the appellants were 
refused relief on the second head, but they were granted a declaration that the decision of the 
coroner directing or requesting that a post-mortem examination be made on the deceased was 





unlawful. By the saving provisions of s.21(3) Coroners (Amendment) Act 1926, it was held that when 
there is reasonable suspicion that death has come about as a result of violence there should 
inevitably be an inquest in accordance with s.3 of the Act of 1887. The application in respect of the 
burial order was refused. 

On appeal from the coroner against the declaration. 


Held: 


. Section 21(1) of the Coroners (Amendment) Act 1926 does empower a coroner to order a post- 
mortem before deciding to hold an inquest, when the facts known to him give him cause to 
suspect that the death falls either under the heading of "violent or unnatural" or "a sudden death 
of which the cause is unknown", as provided in s.3(1) of the Coroners Act 1887. 


. No grounds for judicial review of the exercise of the coroner’s power to order post-mortem 
examination. 


R. v. Coroner for Greater Manchester North District, 
ex parte Sarah Sime Worch and Walter Brunner C.A. 


Law - s. 6 Coroners Act 1887 - s. 19 Coroners (Amendment) Act 1926 - whether desirable 
in the interests of justice that the original inquest be quashed - sufficiency of inquiry 
- prominence to be given to the option of an open verdict. 


The deceased, a boy of 15 years, was found dead in waste land on a common in South London. 
He was hanging from a tree by the belt of a raincoat (which was not his own) around his neck. The 
coroner’s jury returned the verdict of "experimentation" and the court was asked by the Attorney 
General to consider the sufficiency of the inquiry. It was not touched upon at the inquest that the 
deceased was frightened of the dark and that he had a particular fear of hanging. "Experimentation" 
was a verdict left to the jury together with two other options, namely suicide and unlawful killing. 
Reasons for deciding against suicide and unlawful killing were drawn to the attention of the jury but 
no contra-indications were mentioned in respect of the option of "experimentation", including the 
absence of the usual trappings of an erotic hanging. Other more general verdicts such as 


"misadventure" were not left to the jury and no great prominence was given to the possibility of an 
open verdict. 


Held: It was necessary and desirable in the interests of justice that another inquest should be 
held. Proper prominence was not given to the choice of an open verdict. The inquest should be 
quashed and a fresh inquest held by another coroner. 


Her Majesty’s Attorney General v. H.M. Coroner for Southern 
District of Greater London Re: Reece Roy Collins Q.B.D. 


Law - suicide verdict - death more than one year and one day after injury was inflicted - 
whether rule in criminal law applies - s. 1(1) Infanticide Act 1938 - s. 4(1) Homicide 
Act 1957 - Suicide Act 1961. 


The deceased returned from a teenage party on July 26, 1985 in an agitated state. He made some 
reference to killing himself, went to his bedroom and locked the door. When the applicant succeeded 
in entering the room, his son was lying on the floor with his airgun beside him. A pellet had been 
fired from the airgun into his left temple. He was unconscious. He underwent intensive treatment 
and a number of operations but in vain and he died 13 months after the injury. The coroner 





concluded that the airgun had not been fired accidentally and (inferentially) he concluded that the 
deceased had intended to kill himself and returned the verdict accordingly. 

The deceased’s father made an application for leave for judicial review on a number of grounds 
but was granted leave on only one: That the coroner erred in law in holding that Lewis De Luca 
committed suicide in that the gunshot wound was inflicted on July 26, 1985 whilst the death did not 
occur until August 27, 1986, more than a year and one day after the said wound was inflicted. 


Held: The year and a day rule applies. So long as the year and a day rule continues to apply to 
offences under s. 4(1) of the Homicide Act and s. 2(1) of the Suicide Act it should continue to be 
regarded as applying to suicide itself even though suicide itself is no longer a crime. 


R. v. H.M. Coroner for Inner West London, ex parte 
Leonard De Luca Q.B.D. 


CRIMINAL LAW 


Appeal against sentence to the Crown Court - whether necessary for appellant to appear 
in person or be legally represented. 


The applicant was convicted at a magistrates’ court of two offences of speeding with a motor car 
and was sentenced in each case to a fine of £200 and disqualification from driving for six months. He 
gave notice of appeal against the sentences and the appeal hearing was set down for March 18, 1987. 
The applicant was only notified by his solicitor of the hearing on the day before that and instructed 
his counsel to apply for an adjournment as he was unable to attend the Crown Court because of 
illness. On March 18 the Crown Court stood the case down until 2 p.m. for further inquiries to be 
made and at the resumed hearing the prosecution informed the court that the applicant could not be 
contacted as he was in a meeting. Counsel for the applicant then told the court that he had no 
instructions as to how he should then proceed. After consideration the Crown Court refused to grant 
the application for adjournment and, no application being made for leave to abandon the appeal, 
decided to hear the appeal on its merits. The court affirmed the decision of the magistrates’ court on 
the first charge but increased the penalty on the second to a fine of £300 and disqualification from 
driving for 12 months, having regard to the applicant’s previous record. Counsel for the applicant did 
not take any part in the hearing of the appeal 

On application to quash the Crown Court’s decision as being wrong in law, in excess of 
jurisdiction and contrary to natural justice: 


Held (dismissing the application): Where an appeal to the Crown Court against sentence 
imposed by a magistrates’ court has not been abandoned by the appellant or by leave of the court, 
the Crown Court was entitled to hear the appeal in the absence of the appellant or any 
representative on his behalf. 

In the present case counsel for the applicant had not accepted the invitation of the Crown Court 
to apply for leave to abandon the appeal. Had he done so it might well have been granted, given the 
very short notice of the hearing. 


Application: for judicial review of a decision of the Guildford Crown Court to proceed with the 
hearing of an appeal against sentence in absence of the appellant and his legal representative. 


R. v. Guildford Crown Court, ex parte Brewer Q.B.D. 147 


Arson being reckless whether life had been endangered - test to be applied when 
considering whether act creates an obvious and serious risk of damage thereby 
endangering life - Criminal Damage Act 1971, ss. 1(2) and 1(3). 





The appellant was convicted of arson being reckless as to whether life had been 
endangered contrary to ss. 1(2) and 1(3) of the Criminal Damage Act 1971. The 
prosecution case was that the appellant entered a flat and set fire to a mattress and then, 
by inference, after the occupants had left returned to the flat and started fires in other 
places which resulted in the flat being burnt out. The danger to life was to anybody in the 
lounge or kitchen. There was no flat above and there was no danger of the fire spreading 
to the flats on either side because of the way they were constructed. 

On appeal against conviction it was submitted by counsel for the appellant that there 
was no evidence that the appellant was reckless as to whether life would be endangered. In 
particular he submitted that as there was nobody in the flat when the appellant returned 
and started the fires then, whether he knew that or not, his act did not create an obvious 
and serious risk of endangering the life of another. 


Held: When consideration was given as to whether an act of setting fire to something 
created an obvious and serious risk of damaging property and thereby endangering the life 
of another, the test to be applied was this: Is it proved that an ordinary prudent bystander 
would have perceived an obvious risk that property would be damaged and that life would 
thereby be endangered? The ordinary prudent bystander was not deemed to be invested 
with expert knowledge relating to the construction of the property, nor to have the benefit 
of hindsight. The time at which his perception was material was the time when the fire was 
started. 

In the present case that test was clearly satisfied and the fact that there were special 
features in it which prevented the risk from materializing was irrelevant. The appeal would 
accordingly be dismissed. 


Appeal: by Sukhvinder Singh Sangha against his conviction at Isleworth Crown Court 
of arson, being reckless as to whether life had been endangered. 


R. v. Sangha C.A. (Crim. Div.) 293 


Assault on police following lawful arrest which later becomes unlawful under s.28(3) of 
the Police and Criminal Evidence Act 1984 - whether officer acting in execution of his 
duty during intermediate period. 


Immediately following the lawful arrest of the defendant for assault, a struggle ensued in the 
course of which he allegedly assaulted three police officers who were on duty. At the time of his 
arrest the defendant was not informed of the reason for his arrest and in view of the struggle it was 
not practicable so to inform him until his arrival at the police station. When it then became 
practicable he was not told of the reason for his arrest or was given a wrong reason. At his trial for 
assaulting the three officers in the execution of their duty, the justices upheld a defence submission 
that there was no case to answer on the ground that, as under s.28(3) of the Police and Criminal 
Evidence Act 1984 the original arrest was unlawful, the officers were not acting in the execution of 
their duty at the time they were assaulted. 


Held: Police officers arresting a person did not act outside the execution of their duty during the 
period when it was not practicable to inform him of the reason for his arrest if, when it later became 
practicable, he was not so informed. 

Accordingly the appeal would be allowed and the case remitted to the justices to continue the 
hearing. 

Appeal: by the Crown Prosecution Service by way of case stated against a decision of the 
Buckinghamshire justices dismissing informations against David John Hawkins for assault on police. 





Crown Prosecution Service v. Hawkins Q.B.D. 518 


Community service order - proceedings for breach outside 12 month period - committal 
to Crown Court - effect of subsequent completion of outstanding hours of work on 
sentencing powers of Crown Court - Powers of Criminal Courts Act 1973, ss.15(2) and 
16. 


Community service orders made by the Crown Court on February 4, 1986 required the appellant 
to perform 20 hours of work for an offence of cultivating cannabis and 100 hours of work 
concurrently for handling stolen goods. On May 14, 1987, when 27 hours remained outstanding, the 
community service organizer initiated breach proceedings and when the case came before the 
magistrates’ court on July 16, 1987, the justices committed the appellant to the Crown Court for 
sentence under s.16(3)(b) of the Powers of Criminal Courts Act 1973. Thereafter, in accordance with 
the practice of the local probation service, the appellant was allowed to continue to work under the 
orders and on August 3 he had completed the hours of work specified therein. At the Crown Court 
on August 28, 1987, the community service orders were revoked and the appellant was sentenced to 
two months’ imprisonment for the cannabis offence and six months’ imprisonment for the handling 
offence, the total being suspended for two years. 

On appeal against sentence it was submitted by counsel for the appellant that under s.15(2) of 
the Act the orders remained in force until the appellant had completed the required number of 
hours on August 3 and, consequently, the orders, then having been complied with, were no longer in 
force on August 28 when the breach proceedings came before the Crown Court. It followed 
therefore that the Crown Court had no jurisdiction to revoke non-existent orders or deal with the 
appellant for the original offences under s.16(S)(b) of the Act. 


Held: Once proceedings for a breach of a community service order were begun and the 
magistrates’ court was seized of the case, the powers of the court to deal with the offender were 
complete and the performance of work hours thereafter was a matter only to be considered in 
mitigation of sentence. 

The provisions of s.15(2) of the Powers of Criminal Courts Act 1973 were not concerned with the 
consequences of a breach of the requirements of a community service order and the power to revoke 
such an order, but solely with the performance of work under the order. They were designed to give 
a discretion to the community service organizer whether to allow the offender to continue with work 
although the 12 month period had elapsed, or to decide whether and, if so, when to institute breach 
proceedings. 

In the present case the Judge was right to pass a suspended sentence of imprisonment for the 
offences which were far from trivial. 


Appeal: by Christopher Tebbutt against sentences imposed upon him by Northampton Crown 
Court for breach of the requirements of community service orders. 


R. v. Tebbutt C.A. (Crim. Div.) 321 


Compensation order in addition to long sentence of imprisonment - whether wrong in 
principle. 


The appellant was convicted at the Crown Court of assault occasioning actual bodily harm and 
three offences of criminal damage one of which involved extensive damage to furnishing and fittings 
in the victim’s house estimated at £2,360. He was sentenced to two years’ imprisonment for the latter 
offence and six months’ imprisonment concurrently for each of the other three offences and ordered 
to pay a total of £2,850 compensation of which £250 was ordered to be paid out of his savings and 
the balance within six months of his release from prison. 

On his appeal against sentence it was submitted, inter alia, that the imposition of a long prison 
sentence and a large compensation order was excessive and wrong in principle. 





Held: It was not right in every case to regard the imposition of a compensation order as being an 
additional punishment where a sentence of imprisonment was also imposed. It was a speedy, 
summary and cheap method of ensuring that where funds were available to compensate a victim, 
compensation should be paid. 

Had the victim in the present case not been given the benefit of a compensation order she might 
well, if so advised, brought civil proceedings against the appellant and obtained judgment which 
could have been satisfied from the equity in his flat. It might be painful for an offender to have to 
pay compensation, but it would be equally painful if civil proceedings were brought - indeed more so 
because of the costs of the civil action. 

Having regard to the gravity of the offence and the fact that money was available or could be 
made available to satisfy the compensation orders, the decision of the Crown Court could not be 
criticized. 


Appeal: by William John Dorton against sentence imposed by Croydon Crown Court involving 
the making of a compensation order in addition to a long term of imprisonment. 


R. v. Dorton C.A. (Crim. Div.) 197 


Confession - "in consequence of anything said or done" - whether includes anything said 
or done by the person making confession - Police and Criminal Evidence Act 1984, s. 
76(2)(b). 


The appellant was convicted of conspiracy to supply diamorphine and was sentenced to six years’ 
imprisonment with a confiscation order of £7,810. At his trial it was alleged, inter alia, that on three 
separate occasions he made admissions to the police; first, in the course of a journey to the police 
station following his arrest and later during two interviews, the second of which was at his own 
request. Although a record of each of the two interviews was prepared, the appellant declined to 
read or sign them. 

Objection was raised to the admissibility of the evidence of the second interview on the ground 
that it was unreliable because the admissions in it were an attempt to get bail and as the appellant 
was a heroin addict, it might be expected that he would say or do anything, however false, to obtain 
bail. On a voir dire the trial Judge ruled that evidence of the interview and the admissions therein 
were admissible. On appeal against conviction: 


Held: The obligation on the court to exclude evidence of a confession under s. 76(2)(b) of the 
Police and Criminal Evidence Act 1984 arose where “it is represented to the court that the 
confession was or may have been obtained in consequence of anything said or done which was likely 
.. to render unreliable any confession which might be made in consequence thereof." That 
subsection clearly required a causal link to be shown betweeen what was said or done and the 
subsequent confession. It therefore followed that “anything said or done" was limited to something 
external to the person making the confession and to something which was likely to have some 
influence upon him. 

In the present case the argument for excluding the confession was based on what was said or 
done by the appellant himself and on his state of mind. 

The trial Judge was correct in ruling that the second interview evidence was admissible and the 
appeal would be dismissed. 


Appeal: by Meir Goldenberg against his conviction for conspiracy at Snaresbrook Crown Court. 
R. v. Goldenberg C.A. (Crim. Div.) 557 


Costs out of central funds - whether solicitor defendant entitled to compensation for loss 
of time as a solicitor incurred in preparing own defence - Costs in Criminal Cases Act 
1973, s.1(3), [now Prosecution of Offences Act 1985, s.16(6)]. 





The applicant, who was a solicitor practising alone, was charged with four offences under the 
Trade Descriptions Act 1968. For part of the proceedings he acted on his own behalf as a single 
practitioner before instructing a firm of solicitors. At the committal proceedings the justices 
dismissed the case, discharged the applicant under s.6(1) of the Magistrates’ Courts Act 1980 and 
awarded him costs out of central funds under s.1(3) of the Costs in Criminal Cases Act 1973. 
[Section 1(3) of the 1973 Act has been repealed with effect from October 1, 1986, and re-enacted in 
substance by s.16(6) of the Prosecution of Offences Act 1985.] 

Through his solicitors the applicant submitted a claim for costs covering his out of pocket 
expenses, the time he had spent as a solicitor in investigating and preparing his defence and the time 
spent by his articled clerk on the case. The justices’ clerk refused the claim saying that he was 
minded to treat the applicant "as any other defendant inquiring into his case before instructing 
solicitors". On application for judicial review: 


Held: A solicitor defendant was entitled to compensation under s.1(3) of the Costs in Criminal 
Cases Act 1973 [now s.16(6) of the Prosecution of Offences Act 1985] not only in respect of expenses 
he had actually incurred in carrying on his defence, but also in respect of his own fees such as he 
would otherwise have been earning on behalf of his firm. 

Unlike other litigants, solicitors were not adversely affected by the decision of the Divisional 
Court in R. v. Stockport Magistrates’ Court, ex parte Cooper (1984) 148 J.P. 261 that a claim for loss of 
time fell outside the ambit of compensation expressly provided for in s.1(3) of the 1973 Act in the 
phrase "expenses properly incurred by him ..." In the case of solicitor litigants, "expenses" in that 
subsection could properly be held to include their own fees. 

Application granted. Order for costs on the express understanding that no personal liability for 
them would fall on the clerk to the justices or the magistrates. 


Application: for judicial review of a decision of the Stafford, Stone and Eccleshall justices’ clerk 
refusing an application for a solicitor’s defence costs to be paid out of central funds. 


R. v. Stafford, Stone and Eccleshall Magistrates’ Court, 
ex parte Robinson Q.B.D. 153 


Court of Appeal; discretion to consider material not produced by either side - Criminal 
Appeal Act 1968, s. 23. 


The appellants were the defendants in the Birmingham bombing trial, and subsequently certain 
prison officers at Winson Green Prison were charged with assaults on the appellants of which they 
were acquitted. The appellants then brought civil actions against some prison officers, and other 
defendants, for assaults which, on a preliminary issue, both the Court of Appeal and the House of 
Lords held io be an abuse of the process. An inquiry into the allegations was also instigated under a 
senior officer of the Lincolnshire constabulary, and following statements by a former Birmingham 
police constable that he had witnessed acts of at least harassment by police on the appellants, 
another inquiry was carried out by the Devon and Cornwall Police. 

Counsel for the appellants suggested that if material from the Devon and Cornwall inquiry was 
considered prior to the appeal they might have to apply to the court to disqualify those members 
from hearing the appeal. It was suggested that the court should only read documents relating to the 
bomb trial, on the grounds that where an appeal is based on an application to hear fresh evidence, 
and the court must assess witnesses’ credibility on their oral testimony, it should not be affected by 
Statements which may not have been challenged or tested in cross-examination. In addition s. 23 of 
the Criminal Appeal Act 1968 did not empower the court to receive written statements unless the 
parties consent. On the general principle it was contended that the court’s function was to receive 
evidence from both adversaries in the case and not to assume an investigative role. 


Held: The case of R. v. Gordon [1963] 3 All E.R. 175 notes the change effected in the Criminal 
Appeal Act 1968, and the Rules made thereunder. Section 2 of the Act sets out the duties of the 
court, and s. 23 provides that the court may order the production of any document or other thing 





connected with proceedings which appears necessary for the determination of the case. Rule 32 
further provides that the Court of Appeal may on the application of either party order any 
document, exhibit or other thing to be produced; s. 21 of the Act states that "the registrar shall ... lay 
before the court ... all documents ... which appear necessary for a proper determination." These 
provisions do not prevent the court from examining any material it thinks fit in order to ascertain 
whether to order the production of a document or attendance of a witness. The parties cannot 
restrict the reading of the court, and in view of the publicity given to a case such as this it would be 
impossible to comply with the conduct suggested. The court can and will always dismiss from its 
mind any matter which should not be taken into account. 

In considering the application of principle to the present case: the appellants proposed to use 
some material from the Devon and Cornwall Police inquiry and to call some witnesses whose 
evidence appeared there; and the respondents intended to call some 70 witnesses whose statements 
appeared in the inquiry. In these circumstances the court would examine the statements of that 
inquiry which were placed before it and would not look to other matters. The court would not inhibit 
itself from looking at other material which has been before the court in either the civil action or 
previous trials, nor of the Lincolnshire inquiry, insofar as it is relevant. 


Application: for pre-appeal review that the Court of Appeal should debar itself from reading any 
material save that directly connected with the trial. 


R. v. Callaghan; R. v. Hill; R. v. Hunter; R. v. Mciikenny; 
R. v. Power; R. v. Walker C.A. (Crim. Div.) 325 


Criminal bankruptcy order - whether losses suffered from offences charged in separate 
indictments can be aggregated to found jurisdiction to make bankruptcy order - effect 
of dividing schedule of t.i.c.s between the indictments. 


The defendant was convicted on two indictments charging offences arising out of his failed 
business ventures. At the conclusion of his trial on the first indictment, he pleaded guilty to all the 
counts on the second indictment and asked for 22 other offences to be taken into consideration, and 
these were divided into two groups and attributed to one or other of the indictments. He was 
sentenced to 18 months’ imprisonment on all the counts and the Judge made a criminal bankruptcy 
order against him. In the Crown Court, there was considerable discussion about the precise amount 


of the losses sustained by the victims of the offences but the relevant losses accepted as proved in 
the Divisional Court were as follows: 


On offences On t.i.c.s Total 
charged 


First indictment ... £ 7,066.57 £2,203.96 £ 9,270.53 
Second indictment... £ 9,563.46 £4,915.00 £14,478.46 





Totals .... £16,630.03 £7,118.96 £23,748.99 


On application being made to set aside the criminal bankruptcy order on the ground that it was 
made without jurisdiction in that the total loss incurred in respect of each indictment (even including 


the relevant t.i.c.s) did not meet the threshold figure of £15,000 prescribed by s. 39(1) of the Powers 
of Criminal Courts Act 1973: 


Held: 1. All the offences listed in the schedule of t.i.c.s were properly taken into consideration by 
the Judge when fixing the sentences on each indictment, so that the aggregate of losses on the 
second indictment of £9,563.46 and £7,118.96, namely, £16,682.42, was sufficient to confer jurisdiction 
to make the criminal bankruptcy order. The taking of offences into consideration was concerned 
with sentence, not indictments. 


2. Moreover, offences of which a person was convicted on a separate indictment were offences of 





which he was "convicted in the same proceedings" within the meaning of s. 39(2) of the Powers of 
Criminal Courts Act 1973. Accordingly, the losses resulting from the offences in the first indictment 
were properly included in the order. 


Application: for review of a criminal bankruptcy order made by Hereford Crown Court against 
William James Riley. 


R. v. Riley C.A. (Crim. Div.) 399 


Crown Court - procedure - defendant having been committed for sentence disputes facts 
put forward by prosecution - power of Crown Court to remit issue for determination 
by magistrates’ court or, alternatively, to try issue itself - procedure when dispute 
already raised before the magistrates’ court. 


The appellant, charged with assault occasioning actual bodily harm on a police constable, 
appeared before the magistrates’ court unrepresentend by choice. He elected summary trial and 
pleaded guilty. After hearing details of the offence and the appellant’s antecedents, the justices 
committed him to the Crown Court for sentence under s. 38 of the Magistrates’ Courts Act 1980. 
When the case came before the Crown Court, the Court was informed that the appellant’s plea of 
guilty was based on a version of the facts which differed materially from that advanced by the 
prosecution, though the appellant admitted that he had caused some bodily harm. The appellant also 
said that he had told the magistrates’ court of his disagreement with the prosecution version of the 
facts. There was, however, no record of the disagreement having been raised before the justices. 

At the Crown Court application was made by the defence for the matter to be remitted to the 
magistrates’ court to determine the factual basis on which sentence should be decided and then to 
reconsider whether a committal for sentence under s. 38 was appropriate. The Crown Court decided 
that it had no power to remit the case and further, if it had such a power, it would have exercised a 
discretion not to remit in the circumstances of the case. It therefore ordered a trial of the issue to 
take place in the Crown Court. On appeal by case stated: 


Held: 1. Where a defendant has been committed for sentence to the Crown Court under s. 38 of 
the Magistrates’ Courts Act 1980 and there was a dispute between the defendant and the 
prosecution as to the factual basis on which the plea of guilty at the magistrates’ court had been 
entered, the Crown Court had a discretion either (a) to remit the case to the magistrates’ court to 
determine which version of the facts was correct or (b) to try the issue itself. 

2. The basis on which the Crown Court should exercise its discretion whether or not to remit 


depended, at least in part, at what stage in the proceedings the defendant raised the issue. The 
position was as follows: 


(1) Where dispute raised in magistrates’ court. 

If a defendant pleaded guilty at the magistrates’ court to an offence triable either way 
but did not admit all the facts outlined by the prosecution, the justices should then hear the 
evidence to determine the issue. If the justices then decided to commit the defendant to the 
Crown Court for sentence, they should ensure that the Crown Court was informed of the 
facts they have so found. The Crown Court should then normally proceed to sentence on 
the basis of the magistrates’ finding and not allow the dispute of the facts to be re-opened. 
Where dispute raised in the Crown Court. 

If the issue was first raised in the Crown Court, the discretion should normally be 


exercised by the Crown Court determining the issue itself after hearing any necessary 
evidence before proceeding to sentence. 


Where dispute raised in the Crown Court after being undecided in magistrates’ court. 

Where, as in the present case, the defendant raised the dispute in the Crown Court and 
said he had raised the same issue before the justices, but they have not attempted to decide 
the issue, the Crown Court should decide whether to remit the dispute to the justices or to 
determine the issue itself, taking into account all the circumstances including the following: 





(a) the facts of the offence, both as alleged by the Crown and as admitted by the 
defendant; 

(b) whether on the balance of probabilities the defendant did raise the issue before the 
justices; 

(c) the objection that the Crown Court knew that the justices considered the 
defendant’s record sufficiently serious to justify committing him for sentence; and 

(d) the delay which would be caused by remitting the issue to the justices, with the 
consequent detriment to the defendant and the administration of justice. 


In the present case, although the Crown Court was wrong in holding that it had no power to remit, it 
came to a correct determination and decision in point of law on the exercise of its discretion. 


Appeal: by way of case stated by the Kingston-on-Thames Crown Court. 


Munroe v. Crown Prosecution Service Q.B.D. 657 


Detainee in police custody - fundamental right to see a solicitor privately - reasonable 
grounds for delaying that right when detention for serious arrestable offence - Police 
and Criminal Evidence Act 1984, s.58. 


The appellant was indicted on one count of robbery and two of burglary. By agreement he was 
tried on the robbery count only and on being convicted he pleaded guilty to the two burglary 
offences. He was sentenced to 10 years’ imprisonment for the robbery and two years’ imprisonment 
for each of the burglaries, ail the sentences to run concurrently. 

Following his arrest on the robbery charge at about 2 p.m. on August 6, 1986, he was interviewed 
on two separate occasions, on the second of which he asked for a solicitor. His request was refused 
by a superintendent of police at 9 p.m. on the ground, inter alia, that "there was a likelihood of other ' 
suspects to be arrested being inadvertently warned". The appellant had two further interviews and 
on the second of those on the following day he denied the robbery as he had consistently done 
before, but confessed to the two burglaries, and was charged with those two offences at 4.30 p.m. At 
4.45 p.m. his solicitor was told that his client had been charged with the burglaries but was still not 
allowed access to a solicitor. Later the same day during a further interview the appellant confessed 
to the robbery without having seen a solicitor. 

At his trial, on a voire dire, the appellant’s counsel submitted that the denial of access to a 
solicitor on both days was unjustified and that evidence of the final interview in the absence of his 
solicitor should not be admitted. The trial Judge overruled the submission and the trial continued. 


Held: 1. Under s.58 of the Police and Criminal Evidence Act 1984 a person detained in police 
custody had a fundamental right to consult a solicitor privately. Where an officer sought to justify 
delaying the exercise of that right on reasonable grounds for believing that consultation with a 
solicitor would lead to one or more of the results specified in paras. (a) to (c) of s.58(8) of that Act, 
he would be unable to do so except by reference to specific circumstances, including evidence as to 
the person detained or the actual solicitor involved. 

On the facts of the present case there were no reasonable grounds for the belief required by 
s.58(8) and therefore the refusal of access to a solicitor at 4.45 p.m. on August 7 was unjustified. 

2. Moreover the authority to delay the right of a detainee in police custody to legal advice set out 

in para. 1 of Annex B(A)(a) of the Code of Practice for the Detention, Treatment and Questioning 
of Persons by Police Officers was dependent on the fact that the person in custody “has not yet been 
charged with an offence". The phrase "an offence" must be given its plain and natural meaning. In 
the present case the appellant had been charged with the offences of burglary at 4.30 p.m. on August 
7 and accordingly access to a solicitor ought not to have been denied to him when requested at 4.45 
p.m. 
3. It followed that the final interview of the appellant by the police should not have taken place 
(Code 6.3), and the question arose whether on that basis the trial Judge would have admitted the 
evidence of that interview or excluded it as being unfair under s.78 of the Act. Having regard to all 
the circumstances the appeilant’s conviction on the robbery charge would be quashed. 





Appeal: by Cornelius Joseph Samuel against his conviction for robbery at Birmingham Crown 
Court. 


R. v. Samuel C.A. Crim. Div. 253 


Enforcement of fines - inquiry into means - need to consider whether defendant has 
assets in possession of prosecution - notification of means inquiry hearing to be given 
to party having interest in proceeds of fine. 


The defendant pleaded guilty at the Crown Court to nine counts of smuggling tobacco and was 
sentenced to a total of two years’ imprisonment and a fine of £10,000 with three months to pay and 
six months’ imprisonment in default. He was also ordered to forfeit a further £10,000 held by the 
Commissioners of Customs and Excise. On appeal the Court of Appeal reduced the sentence of 
imprisonment to a total of 15 months but specifically approved the fine and order of forfeiture. 

Thereafter, at the request of the defendant’s solicitor, the justices instituted enforcement 
proceedings in respect of the unpaid fine and gave notification of the hearing to the defendant who 
wrote from prison asking, in effect, to be sentenced to six months’ imprisonment consecutive to the 
sentence he was still serving. No notice of the hearing was sent to the Commissioners of Customs 
and Excise. The justices issued a warrant of commitment in the terms requested. 

On an application by the Commissioners of Customs and Excise for an order of certiorari to 
quash the justices’ decision, it was stated that when the offences had originally come to light, the 
defendant’s house had been searched and £20,000 had been taken into the possession of the 
Commissioners, approximately half of which sum it was admitted by the defendant had been derived 
from smuggling. Following the conviction the defendant’s solicitors had entered into correspondence 
with the Commissioners to recover the balance of £10,000 which was still held by them following the 
execution of the forfeiture order. At the means inquiry the justices had been unaware that this 
money was held by the prosecution. 


Held: 1. In exercising their discretion under s. 76 of the Magistrates’ Courts Act 1980 whether to 
issue a warrant of commitment or a warrant of distress to enforce payment of a fine, it was essential 
for the justices to consider the defaulter’s means and to ascertain whether the prosecution held any 
assets belonging to him. In the present case it was clear from the evidence that the defendant had 
the means to pay the £10,000 fine but that he preferred to serve the extra six months in prison. 

2. The prosecution should have been notified of the means inquiry since by virtue of s. 151 of the 
Customs and Excise Management Act 1979 they had a direct interest in the proceeds of the fine. 

Accordingly the decision of the justices would be quashed. 


Application: for judicial review of a decision of the Clacton justices committing Peter William 
Brown to prison for six months in default of payment of a fine. 


R. v. Clacton Justices, ex parte Commissioners of 
Customs and Excise Q.B.D. 129 


Forgery - whether computer hacking is forgery - Forgery and Counterfeiting Act 1981, s. 
1, 


The defendants were convicted of specimen charges of forgery. On numerous occasions they had 
used their own mini-computers at home to gain unauthorized access to a number of Prestel 
computers by using the computer identification numbers (C.I.N.) and passwords of others without 
permission. Having gained such access they obtained information to which they were not entitled, 
made unauthorized alterations to stored data and caused charges to be made to the account holders. 
The defendants’ object was not so much to gain any profit as to demonstrate their skill as “computer 
hackers". The particulars of offence in each count alleged that they 





"made a false instrument namely a device on or in which information is recorded or stored by 
electronic means with the intention of using it to induce the Prestel computer to accept it as 


genuine and by reason of so accepting it to do an act to the prejudice of British 
Telecommunications Pic." 


In allowing their appeals against conviction the Court of Appeal (Criminal Division) certified that 
points of law of general public importance were involved but refused leave to appeal to the House of 
Lords. 


On leave to appeal being granted by the House of Lords: 


Held: The definition of "instrument" in s. 8(1)(d) of the Forgery and Counterfeiting Act 1981 as 
“any ... device on or in which information is recorded or stored ..." connoted the preservation of the 
information for an appreciable time with the object of subsequent retrieval or recovery. In the 
present case the C.I.N. and the password were held only momentarily in the control area of the user 
segment while they were checked and were then totally and irretrievably expunged. Accordingly the 
defendants’ acts did not amount to the making of any instrument within the meaning of s. 8(1) of the 
Act, and the appeal would be dismissed. 


Appeal: by the prosecution against a decision of the Court of Appeal (Criminal Division) 
aliowing an appeal by the defendants against their convictions by Southwark Crown Court of a 
number of offences of forgery. 


R. v. Gold and Another H.L. 445 


Fraudulent trading - whether restricted to companies in the process of winding-up - 


whether defrauding customers is an offence - the construction of "creditors". 


The appellant, through two limited companies, had committed frauds, in which he induced, by 
various misrepresentations, employees of some 20 to 30 businesses to accept quantities of carbon 
paper which they had not ordered. He was convicted of two offences of fraudulent trading under s. 
332(3) of the Companies Act 1948 as amended by s. 96 of the 1981 Act. At the hearing a submission 
of no case to answer had been made, in that the section stated "if in the course of winding-up a 
company ... any business of the company has been carried on with intent to defraud creditors or for 
any fraudulent purpose". The indictment contained no reference to creditors; those defrauded were 
not technically creditors but customers. The submission failed and consequently the defendant 
changed his plea to one of guilty. 


Held: The offence of fraudulent trading, created by the 1928 Act and re-enacted in subsequent 
Companies Acts, rendered persons knowingly parties to the carrying on of a business with intent to 
defraud creditors, personally liable both in criminal and civil law. In 1981, s. 332(3) of the 1948 Act 
was amended to extend criminal liability to such activities whether or not the company concerned 
was in the course of being wound up. The 1985 consolidating legislation separated the civil and 
criminal aspects, retaining in the civil part the requirement that the company should be in the 
process of being wound up. 

In considering whether the phrase "any fraudulent purpose" should be construed ejusdem generis 
with “where the business ... has been carried on with intent to defraud créditors ...", the genus of 
creditors either leaves no room for others, which ignores the additional words of the statute, or must 
include potential creditors. In R. v. Seillon (unreported), May 14, 1982, it was held, in a conspiracy to 
defraud creditors, that "creditors" included potential creditors. 

The provisions in respect of criminal liability are capable of a wide interpretation. In resolving 
ambiguity, the court must resolve penal provisions in favour of the accused, and have regard to the 
mischief aimed at in the enactment. However in this case no ambiguity is apparent in the words, and, 
if there were, there is no canon of construction to limit it in the way suggested. 


Appeal by Peter David Glanville Kemp against conviction at the Crown Court, Knightsbridge. 
R. v. Kemp C.A. Crim. Div. 461 





Indecent assault - constituent elements - whether indecent intention necessary - 
admissibility of defendant’s admission of a "buttock fetish". 


The appellant was convicted of indecently assaulting a 12-year-old girl. He was an assistant in a 
shop which the girl had visited on several occasions whilst on holiday and on two occasions he had 
asked her "Have you ever been spanked?" to which she replied "No". He then said "That’s the kind 
of girl I like". Some days later she again entered the shop and the appellant asked her "Will you let 
me spank you?" and when she refused he pushed her to the back of the shop and sat on a chair 
watching her. Then as she began to walk past him he pulled her across his knees and struck her with 
his hand on the outside of her shorts across her bottom about twelve times. When interviewed by the 
police the appellant admitted spanking the girl and when asked why, he replied "I don’t know, 
buttock fetish". 

At his trial at the Crown Court he did not give evidence and his defence was that the assault, 
which he admitted, was not an indecent one. The Judge ruled that the appellant’s statement on 
"buttock fetish" was admissible on the basis that it was material from which the jury could deduce his 
intention. The Court of Appeal (Criminal Division) dismissed his appeal based essentially on that 
ruling, but certified that it involved the following point of law of general public importance: 


"Whether it is correct that on a charge of indecent assault, the prosecution must prove: 

(a) that the accused intentionally assaulted the victim; and 

(b) that he was aware of the indecent circumstances of what he did or was reckless as to their 
existence; 

but that it is not necessary for the prosecution to prove in addition that the accused had an 

indecent purpose or intention." 


On leave to appeal being granted by the House of Lords: 
Held (dismissing the appeal, Lord Goff dissenting): 
1. On a charge of indecent assault the prosecution must prove: 


(1) that the accused intentionally assaulted the victim; 
(2) that the assault, or the assault and the circumstances accompanying it, were capable of being 
considered by right-minded persons as indecent; 
(3) that the accused intended to commit such an assault as was referred to in (2) above. 
2. Evidence, if any, of the accused’s explanation for assaulting the victim, whether or not it revealed 
an indecent motive, was admissible both to support or negative that the assault was an indecent one 
and was so intended by the accused. 


Appeal: by Robert Christopher Court against the decision of the Court of Appeal (Criminal 
Division) dismissing his appeal against conviction at Caernarfon Crown Court for indecent assault. 


R. v. Court H.L. 422 


Indictment - bill of indictment not signed by proper officer - whether indictment and 
trial thereon valid. 


The appellant was convicted on four counts of a voluntary indictment charging offences in 
relation to Class A drugs, namely, two offences of supplying to a person, an offence of conspiring to 
supply to persons unknown and an offence of possessing with intent to supply. He was sentenced to 
a total of four years’ imprisonment. 

The voluntary bill of indictment had been preferred by leave of a Judge of the High Court who 
had personally initialled and dated it, but the bill had not been signed by the proper officer of the 
court as required by s.2(1) of the Administration of Justice (Miscellaneous Provisions) Act 1933. On 
appeal against conviction on the ground that the trial was invalid; 





Held: The requirement in s.2(1) of the Administration of Justice (Miscellaneous Provisions) Act 
1933 that, if satisfied that a bill of indictment has been properly preferred, the proper officer of the 
court shall sign the bill, was a necessary condition precedent to the existence of a proper indictment 
and it was only when the bill was so signed that it became an indictment. In the present case 
therefore there was no valid indictment and no valid trial. As the defect was a technical one, the 
court would order a new trial before a different Judge. 


Appeal: by Carlton Morais against his conviction at Snaresbrook Crown Court of four offences 
under the Misuse of Drugs Act 1971. 


R. v. Morais C.A. Crim. Div. 355 


Means inquiry - statutory requirement to find wilful refusal or culpable neglect before 
committal to prison in default of payment - defendant to be made aware of precise 
allegations which might lead to imprisonment if established - defendant to be given 
fair opportunity to defend himself against those allegations and to submit reasons 
why he should not be imprisoned. 


The applicant entered into a lease of shop premises in September 1984. He understood the rates 
would be £2,700 a year. In December 1984 he received a rate demand for £15,284.33. He sought 
unsuccessfully to have the rates re-assessed. In August 1985, upon the rating authority’s application, 
a distress warrant was issued. The distress warrant was returned in due course as no, or no sufficient, 
goods could be found on which to levy the sum due. Between August 1985 and July 1986 the 
applicant paid £6,000 towards the rates. The rating authority applied for a warrant of commitment in 
respect of the balance of £9,284.33. The matter came before the court on July 16, 1986. The evidence 
showed that he was unable to pay the outstanding arrears on that date or in the near future, but the 
applicant stated that his takings were always particularly good in the eight weeks leading up to 
Christmas and that he would do his best to clear the rates demands. It emerged, however, that the 
applicant’s accountant had advised him to close his business or go bankrupt. 

By s. 103(1) of the General Rate Act 1967, on an application for a warrant of commitment, the 
magistrates’ court must make inquiry in the presence of the defaulter as to whether his failure to pay 
was due either to his wilful refusal or to his culpable neglect, and if the court was of opinion that the 
failure to pay was not due to such refusal or neglect it should not issue the warrant. 


The magistrates, although not finding that the applicant had wilfully refused to pay the balance 
of the rates, concluded that his failure to take his accountant’s advice constituted culpable neglect. 
They therefore committed him to prison for 90 days forthwith. 

The applicant applied for judicial review to quash the committal to prison, and for a writ of 
habeas corpus. He also claimed damages against the magistrates. 


Held - quashing the committal to prison and issuing a writ of habeas corpus: 

(1) In order to justify committal to prison for default in payment on the ground of culpable 
neglect, the court must find that the failure to pay was due to that culpable neglect. Culpable neglect 
meant something more than simply negligence; it meant neglect sufficiently blameworthy to justify 
committal to prison in the absence of mitigating factors. In this case the magistrates had regarded 
the applicant’s conduct in failing to act upon his accountant’s advice (to close his business or go 
bankrupt) as culpable neglect. They had paid no regard to the necessity of it being established, 
before they had power to commit to prison, that the failure to pay the rates was due to that culpable 
neglect. It was doubtful whether the applicant’s failure to take his accountant’s advice in the 
circumstances of this case was capable of amounting to culpable neglect; but, in any event, the 
evidence was not evidence of a conclusion that the applicant’s failure to pay the rates was due to his 
culpable neglect in failing to take his accountant’s advice. 

(2) On a means inquiry, the defendant must be made aware of the precise allegations which, if 
established, might result in his imprisonment. For example, in the present case that it was alleged 
that the applicant’s failure to heed the advice of his accountant constituted culpable neglect and that 





his inability to pay the rates was due to that failure. The defendant must have a fair opportunity to 
defend himself against those allegations. He must be made aware that, if they were established, the 
court had power to commit him to prison either immediately or with suspended effect, and he must 
be given a fair opportunity to submit reasons why he should not be imprisoned. Finally, the court 
must be satisfied that the allegations were established and they should only then commit the 
defendant to prison with immediate effect if there was no reasonable alternative to that course. 


Application for judicial review and for writ of habeas corpus. 


R. v. Manchester City Justices, ex parte Davies (No. 1) Q.B.D. 221 


Murder - defence of diminished responsibility - alcoholism inducing abnormality of the 
mind - where drinking is voluntary. 


The appellant was convicted at Leeds Crown Court of the murder of her 11 year old daughter. 
During the trial a defence of diminished responsibility had been raised. 

There was evidence that the relationship between the appellant and her daughter, Amanda, was 
good. On the day of the murder, the appellant had reported the girl missing but she had later 
returned. She subsequently told her mother that she had been sexually interfered with, but refused 
to name the person responsible. Her silence in response to the appellant asking whether that person 
was the girl’s step-father confirmed the appellant’s belief that this was the case. The appellant 
claimed to have no recollection of events after that although she accepted that she was responsible 
for killing her daughter. 

The appellant was an alcoholic and she gave evidence that earlier on the day of the murder she 
had consumed 9/10ths of a bottle of vodka which was not her customary drink. It was possible that 
she had nei drunk any alcohol on the previous day. There was conflicting medical evidence at the 
iria! as to the extent to which alcoholism could fulfil the criteria for a defence of diminished 


responsibility. 


Held: The Homicide Act 1957, providing a defence of diminished responsibility, required proof 
of such abnormality of mind that it substantially impaired mental responsibility for acts or omissions 
in doing or being party to a killing. In this case the abnormality of mind was alleged to have been 
induced by disease, that is chronic alcoholism. 

Chronic alcoholism could amount to a disease, where the brain had been injured as a result of 
alcohol abuse, as could a situation where the drinking had become involuntary. The issue for the jury 
was not whether alcoholism was a disease, however, but whether the appellant was suffering from an 
abnormality of mind as a direct result of her alcoholism, rather than her abnormal state of mind at 
the moment of committing the act being due to the fact that she was drunk. Where taking the first 
drink was not involuntary, then the whole of the drinking on that occasion would not be involuntary. 

On the facts of the case, and the appellant’s own evidence, it did not appear that the drinking was 
involuntary. The Judge’s directions had accurately reflected the relevant principles, and the appeal 
was therefore dismissed. 


Appeal by Linda Mary Tandy against conviction for murder at Leeds Crown Court. 
R. v. Tandy C.A. Crim. Div. 453 


Offensive weapon - having one in a public place - whether forgetfulness is a defence or a 
reasonable excuse for carrying it. 


_ At the Crown Court the appellant was convicted, inter alia, of having with him in a public place, 
without lawful authority or reasonable excuse, an offensive weapon, namely a cosh, contrary to s.1 of 
the Prevention of Crime Act 1953. He had been arrested following an incident arising out of his 





driving of his motor car, in the glove compartment of which the police found the cosh. The 
prosecution alleged that when asked why it was there, the appellant said that some of his mates had 
been attacked before and that, if he was attacked, he would use it but only to defend himself. During 
his evidence, he denied saying that and said that he had told the police the truth, namely, that he had 
picked up the cosh on a building site where he worked, that he had put it in the car about a month 
before and had forgotten about it. 

On appeal, it was submitted by the appellant: 


1. That in view of the appellant’s assertion of forgetfulness, the Judge ought not to have 
withdrawn from the jury consideration of whether the appellant knew at the material time 
that he had the cosh with him. 

. That the contention of the appellant that his forgetfulness about the cosh being in the glove 
compartment could amount to a reasonable excuse for having it with him (if indeed he had) 
should have been left to the jury. 


Held (dismissing the appeal): 1. The basic principle was that once a person knowingly had an 
offensive weapon, he continucd to have it until something was done to rid him of it. Merely to have 
forgotten that he had it was not sufficient to exclude that principle. The decision in R. v. Russell 
[1985] 81 Cr. App. R. 315 to the contrary must be held to have been given per incuriam. In the 
instant case, the appeilant knew that he had the cosh because he had picked it up at the building site 
and he continued to have it with him in his car in a public place. 

2. The fact that the appellant forgot that he had the cosh in the car which he was driving was not 
a reasonable excuse under s.1 of the 1953 Act. 


Appeal: by Clevous Errol McCalla against his conviction at Inner London Crown Court of an 
offence under s.1 of the Prevention of Crime Act 1953. 


R. v. McCalla Q.B.D. 481 


Privately prosecuted common assault - whether offence triable either way or whether 
only triable summarily under s.42 of the Offences Against the Person Act 1861 
subject to the provisions of s.46 of that Act. 


An information laid by the victim of an alleged assault charged the applicant with assault and 
battery contrary to s.47 of the Offences Against the Person Act 1861. On the basis that the offence 
was triable either way the justices offered the applicant the choice of jury trial which she accepted 
and the case was adjourned first for the service of committal papers and subsequently for 
arrangements to be made for a full committal. At the commencement of the committal proceedings 
the issue of the applicant’s right to elect for jury trial was raised and, following a further 
adjournment, the justices accepted the advice of their clerk that the applicant had no right of 
election. They thereupon heard submissions on whether they should deal with the case summarily 
under s.42 of the 1861 Act or whether it was more suitable for trial on indictment under s.46 of that 
Act, and decided to revoke the applicant’s election for jury trial and try the case summarily. On 
application for judicial review of that decision: 


Held (dismissing the application): In the case of a privately prosecuted assault such as the 
present, justices were bound to follow the code of procedure laid down in s.42 and s.46 of the 
Offences Against the Person Act 1861, which required them to try the case summarily unless they 
considered it more suitable for trial on indictment or unless their jurisdiction was totally excluded in 
a case which fell within the specified cases under s.46 of that Act. 

Although the offence of common assault contrary to s.47 of the 1861 Act was triable either way 
under sch. 1 to the Magistrates’ Courts Act 1980, the provisions of s.42 and s.46 of the 1861 Act 
remained in force as special provisions governing the procedure for trial of a privately prosecuted 
common assault. 

The court then certified the following question as one of general public importance but refused leave 
to appeal to the House of Lords: 





"Whether in a privately prosecuted common assault case, ss. 42 and 46 of the Offences Against 
the Person Act 1861 lay down a code of procedure which justices must follow or whether they 
provide an optional procedure which the justices may choose not to follow leaving the case to 
follow the ordinary procedure for an offence triable either way." 


Application: for judicial review of a decision of the Blyth Valley justices that in a privately 
prosecuted common assault case the defendant had no right of election to be tried by a jury. 


R. v. Blyth Valley Magistrates’ Court, ex parte Dobson Q.B.D. 142 


Privileged documents between solicitor and client - whether privilege can be challenged 
where it is against the defendant’s interest - where client has no recognized interest 
in asserting it. 


Cc 

The appellant, a registered heroin addict, was found guilty of conspiracy to supply a controlled 
drug and supplying a controlled drug. On the former count he was charged with two other 
defendants, Harvey and Christodoulou, who both pleaded guilty. Harvey gave evidence for the 
prosecution and in the course of this the appellant’s counsel sought leave to cross-examine on a 
previously inconsistent statement which Harvey had made to his own solicitor; this was refused when 
the Judge held that Harvey could claim privilege. 

Ataou’s solicitors had found an attendance note on their files by a former employee who had 
initially interviewed Harvey to obtain instructions. In the course of that interview he had stated that 
the appellant was not involved in any dealings concerning heroin. A conflict of interest arose 
between Harvey and the other two defendants and he was invited to instruct other solicitors, which 
he did. A representative of his former solicitors told the appellant’s counsel (in contravention of 
their duty of confidentiality) of the attendance note. 

The Judge ruled that it was impermissible to cross-examine Harvey on the statement unless he 
consented, in view of the established principle that confidential communications between a solicitor 
and his client, shall not be subject to production. 


Held: (1) On the issue of whether Harvey was entitled to claim privilege, the principle was 
considered by Caulfield, J. in R. v. Barton [1973] 1 W.L.R. 115, on the basis of natural justice rather 
than authority, that where documents in the control of a solicitor would, if produced, further the 
defence of the accused then no privilege will attach to prevent them being produced. This case has 
been referred to in a New Zealand case R. v. Craig 1 N‘Z.L.R. 597 which, having established that 
privilege attaches in order to assist a solicitor in furthering his client’s case, stated that the 
prosecution could challenge it where the client no longer had a recognized interest in asserting it. 
Each case involves balancing competing interests of the public, in the proper administration of 
justice, and of the accused, that all evidence supporting his case is before the court. All the cases 
considered favoured the person standing trial. 

The court accordingly set out the principle that where in criminal proceedings privilege is 
claimed against the defendant by the client or his solicitor, it should be for the defendant to show 
that the claim cannot be sustained, on a balance of probabilities. This could be done by showing that 
the client no longer had what could reasonably be regarded as a recognizable interest in asserting 
the privilege, and the defendant’s legitimate interest in seeking to breach the privilege outweighs the 
client’s in maintaining it. 

(2) The Judge had not applied his mind to balancing the competing interests and had not been 
invited to do so. The procedure adopted at the trial to resolve the problem was not the proper one. 
In order for the Judge to determine whether Harvey had a recognizable interest in asserting the 
privilege and if so whether that outweighed the appellant’s interests, he would have had to have 
heard argument on the point and investigated as required. Had this been done it is likely the Judge 
would have ruled in favour of the appellant. 

The conviction was therefore rendered unsafe or unsatisfactory, and this was not a case where it 
was proper to apply the proviso, so the appeal was allowed. 





Appeal by Yiannis Ataou against conviction at Southwark Crown Court on a point of law. 


R. v. Ataou C.A. Crim. Div. 201 


Sentencing - powers of Crown Court on appeal to pass sentence in substitution for 
invalid sentence of magistrates’ court - powers of Divisional Court to review 
substituted sentence of Crown Court which is alleged to be harsh and oppressive. 


The applicant was convicted at the magistrates’ court of theft, attempted theft and an offence 
under s.6(1) of the Bail Act 1976. On all three charges she was bound over to come up for judgment 
in her own recognizance and to return to Eire for a period of two years. On appeal against sentence 
the Crown Court quashed the order on the ground that it was ultra vires and sentenced the applicant 
to a total of six months’ youth custody. 

On application to the Divisional Court for judicial review, the following issues were raised: 


1. whether the justices had jurisdiction to bind over the applicant to come up for judgment and 
return to Eire; 

2. if not, did the Crown Court have jurisdiction to substitute a total of six months’ youth custody 
after ruling that the order of the justices was ultra vires; 

3. whether the sentence passed by the Crown Court should be quashed on the ground that it was 
harsh and oppressive and must have involved some error of law. 


Held: 1. The power to bind over a person to come up for judgment was vested in the Crown 
Court but had never been available to a magistrates’ court. 

2. Where, on appeal against sentence, the Crown Court ruled that the decision of the magistrates’ 
court was ultra vires, it had jurisdiction to set aside the sentence and deal with the matter afresh. The 
fact that the sentence passed by the magistrates’ court was invalid did not make the conviction a 
nullity and the Crown Court had jurisdiction to deal with the matter by way of appeal. 

3. Applying R. v. Croydon Crown Court, ex parte Donovan Miller (February 5, 1986, unreported) 
the power of the Divisional Court to vary a sentence passed by the Crown Court or magistrates’ 
court was limited to cases where the sentencing court had acted in excess of jurisdiction or otherwise 
wrongly in law. The decision in R. v. St. Albans Crown Court, ex parte Cinnamond (1981) 145 J.P. 277; 
[1981] 1 All E.R. 802 (that a sentence could be varied when it was harsh and oppressive and 
therefore must have included some error of law) had to be regarded with circumspection and was 
limited in its application to cases where the sentence imposed appeared to be truly astonishing. 


In the present case the sentence imposed by the Crown Court on appeal did not fall within that 
category and the application would be dismissed. 


Application: by Sandra Bewley for judicial review and an order of certiorari to quash the sentence 


of Acton Crown Court imposed upon her on appeal against an invalid sentence of the magistrates’ 
court. 


R. v. Acton Crown Court, ex parte Bewley Q.B.D. 327 


Special procedure material - ex parte application to circuit Judge for access - whether 


person being investigated a necessary party to the application - Police and Criminal 
Evidence Act 1984, s.9(1) and Sch. 1. 


The police applied to a circuit Judge under s.9(1) of the Police and Criminal Evidence Act 1984 
for an order granting access to certain special procedure material, namely, the bank and building 
society accounts in the name of a person whose suspected criminal activities they were investigating. 
The Judge took the view that as para. 7 of sch. 1 to the Act required such an application to be made 
inter partes, a necessary party to the application was the person either charged with or suspected of 





the crime being investigated, and he ruled that unless notice of the application had been served on 
that person, he had no jurisdiction to deal with the application. At a later date, after such notice had 
been served, the Judge made the order requested. On application for judicial review of the Judge’s 
ruling: 


Held: The only parties referred to in para. 7 of sch. 1 to the Police and Criminal Evidence Act 
1984 were the police who made the application and the person or institution in whose custody the 
special procedure material was thought to be. Section 9(1) of the Act referred to a criminal 
investigation and did not suggest that there was, even at the time of making the application, a 
suspected person, nor did the related schedule include any reference whatsoever to a suspected 
person or to a person who had been charged. 

Accordingly the Judge was in error in ruling as he did. 


Application: for judicial review of a decision of a circuit Judge at Leicester Crown Court in 
relation to an application for an order granting access by the police to special procedure material. 


R. v. Leicester Crown Court, ex parte Director of Public 
Prosecutions Q.B.D. 


DANGEROUS DRUGS 


Possession of controlled drug with intent to supply - concept of possession - burden of 
proof - Misuse of Drugs Act 1971, s.28(3). 


The appellant was convicted of possession of a controlled drug (cannabis) with intent to supply 
contrary to s.5(3) of the Misuse of Drugs Act 1971. The prosecution evidence was that the appellant 
arrived on his motor cycle at the house of a co-defendant where police officers were in the process of 
executing a search warrant. On the back of the motor cycle the police found a box which contained 
cannabis. The appellant was arrested and after caution said that he was not the dealer but only the 
carrier. He admitted that it was cannabis and said that he had been told by someone, whom he 
refused to identify, to deliver it as instructed. In evidence the appellant said he thought the material 
he was delivering was pornographic or pirated video films and that a man called John had told him 
to take the box from one public house to another. By chance he had decided to call at the house to 
pick up his boots. 

On appeal against conviction it was submitted by counsel for the appellant that the Judge had 
misdirected the jury on the issue of possession and that it was the duty of the prosecution to prove 
knowledge on the part of the appellant what the nature of the contents of the box were. 


Held: In construing the concept of possession and the effect of s.28 of the Misuse of Drugs Act 
1971 in the present case, the prosecution had the initial burden of proving that the appellant had, 
and knew that he had, the box in his control and that the box contained something. That established 
the necessary possession. The prosecution must also prove that the box contained cannabis resin. If 
any of those matters were unproved there was no case to go to the jury. 

Once the prosecution proved that the appellant had control of the box and knew he had control, 
and that the box contained something which was in fact the drug alleged, then the burden of proof 
shifted to him to bring himself within the exculpatory provision of s.28(3)(b)(i) of the Act by proving 
that "he neither believed nor suspected, nor had reason to suspect that the substance or product in 
question was a controlled drug". 

Appeal dismissed. 


Appeal: by James McNamara against his conviction at Snaresbrook Crown Court of possession of 
a controlled drug (cannabis) with intent to supply. 


R. v. McNamara C.A. Crim. Div. 390 





EDUCATION 


The intention of Parliament underlying statutory provisions in relation to free school 
transport - nature of the decision-making process to be followed by local education 
authorities when dealing with applications for free school transport - whether 
parental means are a relevant consideration - Education Act 1944. 


1) When enacting the provisions governing the powers and duties of local education authorities 
in relation to the arrangement of transport to and from school (see s. 55 of the Education Act 1944, 
as amended, the relevant part of the text of which is set out in the judgment), the intention of 
Parliament was that no child betweeen the ages of five and eight could be expected to walk more 
than two miles to school, and that no child over the age of eight could be expected to walk more 
than three miles to school, which is a quite different matter from saying that prima facie all children 
in each age bracket can walk to school provided that the relevant distance is not exceeded. 

2) A local education authority should not regard itself as having a discretion to provide free 
school transport in any particular case under s. 55(1) of the 1984 Act, because the correct analysis of 
the decision-making process is that the authority must exercise its judgment as to whether the 
statutory criteria are satisfied, but once the authority concludes that the statutory criteria are 
satisfied in any given case, a duty to provide free transport arises. 

3) When a local education authority is approaching the decision-making process under s. 55(1) 
and (3) of the 1944 Act in any given case, the means of the child’s parents are not a relevant 
consideration. 


Appeal against a decision of Mann, J., dismissing an application for judicial review. 


R. v. Devon County Council, ex parte G C.A. 


ENVIRONMENTAL HEALTH 


Whether notice prohibiting recurrence of noise nuisance must specify period within 
which recurrence is prohibited - s. 58, Control of Pollution Act 1974. 


The applicant occupied certain premises. In the early hours of August 17, 1985, an environmental 
health inspector, acting in pursuance of information received from the police, visited the premises 
from which a loud noise made by amplified music was being emitted. The environmental health 
inspector formed the opinion that the noise amounted to a nuisance. Accordingly, he served a notice 
on the applicant under s. 58 of the Control of Pollution Act 1974, and informed her orally of the 
possibility of prosecution if the nuisance continued. The notice (a) prohibited the recurrence of the 
nuisance; (b) required immediate termination of the use of the equipment which was creating the 
nuisance; and (c) required the applicant to take all other steps necessary for that purpose. 

On October 4, 5 and 6, 1985, the nuisance recurred. The magistrates convicted the applicant of 
three offences, each one being based on a failure to comply with the notice which had been served in 
August. 

On an application for judicial review, it was argued that the clerk to the justices should be 
compelled to state a case for the opinion of the High Court, or alternatively that the applicant’s 
convictions were wrong in law and ought to be quashed. The applicant argued that the prohibition 
on recurrence contained in the notice served in August was invalid, since no time limit for 
compliance was specified. 


Held (dismissing the application): (a) Where a notice requires the abatement of a nuisance 
and/or the execution of works or the taking of other steps, a time for compliance must be specified; 
but (b) it is entirely inapt to interpret a prohibition of recurrence as something which is to be 
complied with within a specified period. 


Application for judicial review arising out of convictions recorded by the Birmingham city 
justices. 





R. v. Clerk to the Birmingham City Justices, ex parte Guppy 
Q.B.D. 


EVIDENCE 


Admissibility of confession - whether ruling on admissibility can be re-opened after 
relevant evidence adduced before jury - Police and Criminal Evidence Act 1984, s.76. 


The appellant was convicted of being knowingly concerned in the fraudulent importation of a 
controlled drug, namely heroin. 

At his trial a preliminary voir dire was held to determine the admissibility under s.76 of the Police 
and Criminal Evidence Act 1984 of 10 taped interviews with the appellant recorded over a period of 
two days. On the basis of the medical evidence adduced the Judge ruled that the six taped interviews 
on the second day were inadmissible, but he admitted those recorded on the first day. At the trial 
proper the same doctor was recalled and gave evidence more in favour of the appellant’s case than 
he had given on the voir dire. Thereupon counsel for the appellant submitted that in the light of the 
fresh evidence from the doctor, the Judge should reconsider his earlier decision under s.76 as to the 
admissibility of the evidence relating to the interviews on the first day. The Judge ruled against the 
submission and the appellant was convicted. 

On appeal, it was contended by the appellant that the fresh evidence of the doctor obliged the 
Judge to reconsider his decision to admit the appellant’s statement, and as under s.76 it would have 
been incumbent upon him to exclude that evidence (which in fact had already been admitted) the 
only proper course was to discharge the jury and order a new trial. 


Held: S.76 of the Police and Criminal Evidence Act 1984 was directed solely to the situation 
before the statement went before the jury, and once the Judge had ruled that it should do so, that 
section ceased to have effect. The time to make a submission under s.76 that a confession be 
excluded was before the confession was put in evidence, not afterwards. 

If it emerged that a Judge’s previous decision on admissibility was invalidated, however, his 
power to take all proper steps to remedy any possible unfairness to the defendant was expressly 
preserved by s.82(3) of the Act. Under that section the Judge could discharge the jury, direct the jury 
to disregard the statement, or by way of direction point out matters which affected the weight of the 
confession and leave it in their hands. In the present case the Judge acted fairly and the appeal 
would be dismissed. 


Appeal: by Ajit Singh Sat-Bhambra against his conviction at Isleworth Crown Court of an offence 
under s.170(2) of the Customs and Excise Management Act 1979. 


R. v. Sat-Bhambra C.A. (Crim. Div.) 365 


Documentary recor:\s - whether statements incorporating complaints of absent witnesses 
in relation to an offence admissible as evidence under s.68 of the Police and Criminal 
Evidence Act 1984, 


The appellant was convicted on six counts of an indictment charging him with burglary involving 
the theft of currency from ships and was sentenced to two years’ imprisonment on each count 
concurrent. At his trial the Judge ruled on a preliminary submission in relation to three of those 
counts, that statements taken from foreign seamen and recorded by the investigating police officers 
were admissible as evidence under the provisions of the Police and Criminal Evidence Act 1984, s.68 
and sch.3. In so ruling the Judge held that such statements satisfied the requirements of s.68(1)(a) of 
that Act in that they formed part of a record compiled by a person acting under a duty from 
information supplied by a person (whether acting under a duty or not) who had, or might reasonably 
be supposed to have had, personal knowledge of the matters dealt with in that information. 





On appeal against conviction, the trial Judge having certified the case as being one fit for appeal 
in respect of his exercise of discretion to admit that evidence: 


Held: A document could only be admitted in evidence under s.68 of the Police and Criminal 
Evidence Act 1984 if it had come into existence as a record or part of a record kept by a person 
acting in the performance of a duty to record contemporaneous facts independent of the issues 
raised in the proceedings in which it was sought to introduce the document as evidence. The section 
did not therefore apply to statements incorporating the complaints of witnesses to an offence taken 
by investigating officers for the purpose of impending criminal proceedings. 

In the three counts concerned the evidence should not have been admitted and the appeals 
against conviction in those cases would be allowed. 

The court then certified the following point of law of general public importance but refused leave to 
appeal to the House of Lords: 


“Whether, on a true construction of s.68 of the Police and Criminal Evidence Act 1984, a court of 
trial may give leave to the prosecution to introduce a deposition or witness statement, other than 
a statement comprising a record or part of a record kept by a person acting in the performance 
of a duty to record contemporaneously facts independent of the issues raised in the proceedings 
in which it is sought to introduce the document as evidence, made by an absent witness as 
evidence of the truth of its contents, provided that any one of the conditions set out in s.68(2) is 
made out?" 


Appeal: by James Andrew Martin against his convictions on six counts of burglary. 


R. v. Martin C.A. (Crim. Div.) 173 


Statement by defendant containing both admissions and self-exculpatory parts - 
statement adduced as prosecution evidence when defendant has not given evidence - 
whether exculpatory parts constitute evidence of truth of facts alleged - appropriate 
direction to the jury. 


The defendant was convicted of burglary in a dwellinghouse. The relevant facts may be 
summarized as follows: two detectives heard of the burglary on their car radio and, driving towards 
the scene, they saw the defendant running in the opposite direction. They turned and followed him 
and saw him get into a parked car and drive off at high speed, but after a chase he gave them the 
slip. A little later the officers saw the defendant’s car again, stopped him and told him to switch off 
his ignition. The defendant replied abusively and again drove off at high speed. The officers turned 
their car and gave chase but again they lost track of him. 

Three days later the defendant went voluntarily to the police station and gave an innocent 
explanation for being in the area of the burglary at the relevant time. He said he had been looking 
for a small part of his car which had dropped off following a minor accident. He denied he had 
attempted to escape from the officers and said he did not know they were police officers. 

At his trial the defendant did not give evidence. The Judge treated the defendant’s statement as a 
"mixed statement”, that is in part admission and in part exculpatory, and directed the jury that they 
were entitled to regard that part in which he said he was in the area at the time of the burglary as an 
admission, but that the other parts of his statement which explained his reason for being there were 
exculpatory and therefore not evidence of the facts related. 

The Court of Appeal allowed the defendant’s appeal and quashed the conviction, certifying the 
following question as raising a point of law of general public importance: 


"Where a statement made to a police officer out of court by a defendant contains both 
admissions and self-exculpatory parts, do the exculpatory parts constitute evidence of the truth of 
the facts alleged therein?" 


On leave to appeal being granted by the House of Lords: 





Held: 1. Approving the decision of the Court of Appeal in R. v. Duncan [1981] 73 Cr. App. R. 
359, where a defendant who has not given evidence at his trial but has made a "mixed" statement 
which was partly admission and partly self-exculpatory and the statement has been put in evidence 
by the prosecution, the jury should be directed that the whole statement, both the incriminating 
parts and the excuses or explanations, must be considered by them in deciding where the truth lies. 

2. The certified question would be amended to read as follows and answered in the affirmative: 


"Where a statement made to a person out of court by a defendant contains both admissions and 


self-exculpatory parts do the exculpatory parts constitute evidence of the truth of the facts 
alleged therein?" 


In that form it would be made clear that the exception was of general application and not limited 
to statements to the police. 


Appeal: by the Crown from the decision of the Court of Appeal (Criminal Division) allowing the 
appeal of Colin Michael Sharp against his conviction of burglary. 


R. v. Sharp H.L. 164 


FIREARMS 


Whether electrical stun gun is weapon designed or adapted for the discharge of a 
noxious thing - Firearms Act 1968, s.5(1)(b). 


The defendant was convicted at the magistrates’ court of having in his possession without the 
necessary authority a weapon designed for the discharge of a noxious thing, contrary to s.5(1)(b) of 
the Firearms Act 1968. The weapon in question was a stun gun called a "Lightening Strike" which 
was a hand held electrical device designed, when operated in contact with a person, to inflict pain 
and cause temporary incapacitation by the flow of 46,000 volts of electricity between two electrodes 
on the device through that person’s body. 

On appeal by way of case stated, although it was accepted that the “Lightening Strike" was a 
weapon which released a noxious thing, the Divisional Court held that the device did not "discharge" 
electricity, and accordingly allowed the appeal. 


On appeal by the prosecution to the House of Lords: 


Held (allowing the appeal and restoring the conviction): If the general and non-technical 
meaning of the word "discharge" was applied, it was quite clear that when the device was placed up 
against a human body and operated, electricity was transferred from the device and passed through 
the human body and caused the victim to be stunned. In common parlance the victim has received an 
electrical discharge which has resulted in his temporary immobilization. 


Appeal: by the prosecution against a decision of the Queen’s Bench Divisional Court allowing an 
appeal by way of case stated by the defendant against his conviction by Alton justices of an offence 
under s.5(1)(b) of the Firearms Act 1968. 


Flack v. Baldry H.L. 418 


FOOD AND DRUGS 


Food unfit for human consumption - statutory defence of warranty - whether applicable 
where items of food defrosted and repackaged individually - ss. 8 and 102 Food Act 
1984. 





A customer bought a smoked haddock fillet from the appellant’s premises. The fish was unfit for 
human consumption contrary to s. 8 of the Food Act 1984. The fish was part of a consignment of 28 
Ibs comprised of two 14 Ib blocks of frozen fillets. Several days after delivery one block was removed 
from the freezer and placed in a chilled unit to defrost. The following day the fillets were separated 
by peeling them one from the other and then packaged on trays individually. It was one of these 
fillets that was purchased by the customer. The issue before the justices was whether the appellant 
could rely on the statutory defence known as the "warranty" defence in s. 102 of the 1984 Act. To 
satisfy this defence, it had to be shown, inter alia, that the food was in the same state as when 
delivered to the appellant. The justices found against the appellant on this point. On appeal: 


Held: The words "in the same state" have to be applied in very many differing circumstances, to 
differing foods, in differing shops, in different parts of the country and there was little point in trying 
to establish a uniform test. There was nothing in the case stated which suggested that the justices 
had misdirected themselves. 


Per Simon Brown, J.: It will often be relevant to consider whether the steps taken in regard to the 
goods create an opportunity for contamination (Tesco Stores Ltd. v. Roberts (1974) 138 J.P. 689; 
[1974] 3 All E.R. 74; Walker v. Baxter’s Butchers Limited (1977) 76 L.G.R. 183 considered). 


Gateway Foodmarkets Ltd. v. Simmonds Q.B.D. 11 


HIGHWAYS AND FOOTPATHS 


Highways - whether a police officer in uniform can require the removal of a builder’s 
skip other than by communicating that requirement in person - s. 140(3), Highways 
Act 1980. 


On the true construction of s. 140(3) of the Highways Act 1980, which provides, inter alia, that a 
police officer in uniform shall have power to require the removal of a builder’s skip from the 
highway, the communication of that requirement must be made in a face-to-face confrontation, and 
not, for example, by telephone. 

Application for judicial review to quash a conviction imposed by the Worthing justices. 


R. v. Worthing Justices, ex parte Waste Management Limited 
Q.B.D. 


HOUSING 


Houses in multiple occupation - whether s. 369(5) of the Housing Act 1985 creates one 
offence or two - meaning of “reasonable excuse" for failing to comply with the 
Management Code - ss. 369 and 370 Housing Act 1985, and Housing (Management of 
Houses in Multiple Occupation) Regulations 1962. 


(1) Section 369(5) of the Housing Act 1985, which provides that "a person who knowingly 
contravenes or without reasonable excuse fails to comply with [the Management Code for Houses in 
Multiple Occupation, where that Code has been applied to the house in question] commits a 
summary offence", creates two separate offences, therefore an information alleging a breach of "s. 
369 of the Housing Act 1985" is bad for duplicity; 

(2) The question of what is a "reasonable excuse" in any particular case is a matter entirely for 
the judgment of the magistrates, provided only that the subject matter in question is capable in law 
of constituting a reasonable excuse. 





Appeal by way of case stated against an adjudication of the justices for the Inner London Area 
Sitting at Wells Street magistrates’ court on January 27, 1987. 


Wandsworth London Borough Council v. Sparling Q.B.D. 315 


LICENSING 


Application for ordinary removal of off licence - licensee of off licence in close proximity 
to premises seeks to object - whether category of objectors limited by statutory 
provision - whether justices retain discretion to grant or refuse removal if no 
objection made by member of the class of persons referred to in provision - Licensing 
Act 1964 s.5(5). 


The respondent as company secretary of the Leeds Industrial Co-operative Society Limited gave 
notice to the licensing committee at Leeds of his intention to apply for the ordinary removal of an 
off licence from premises at York Road, Leeds to other premises belonging to the Society at 272, 
York Road, Leeds. The appellant who was holder of an off licence at 260, York Road sought to 
object and represented before the committee that he had the right to do so. Having heard argument, 
the committee declined to hear the objection as the proposed objector fell outside the terms of 


s.5(S) of the Licensing Act 1964. The person who proposed to object appealed to the Divisional 
Court. 


Held: [i] The justices retained a discretion to grant or refuse the removal of a licence if no 
objection was made to them by any one of the class of persons referred to in s.5(S) Licensing Act 
1964; [ii] a person other than someone falling within s.5(S) might be heard as an objector to the 
removal; and [iii] the discretion that justices had to hear objections to an application before them 
was identical both in the case of an applicant for a new licence and an application for a removal of 
an existing licence. 


Per curiam: The only difference was that in the case of a removal there was special provision for 
a special class of person in the subsection. 


Appeal: by way of case stated by Sunil Bhagwanji Patel against a decision by the Leeds Licensing 
Committee sitting at the Town Hall, Leeds on December 3, 1986. 


Patel v. Wright O.B.D. 210 


Application for protection order refused - renewal of existing licence previously refused 
by licensing justices - appeal pending - duration of existing licence continued pending 
determination of appeal - whether applicant for protection order qualified to apply 
under relevant statutory provision - s. 10 Licensing Act 1964. 


A man named Clarke had been licensee of premises in Birmingham called "The Trocadero". On 
February 24, 1987, his application to renew the licence was refused by the local licensing committee. 
He appealed to the Crown Court against that refusal and on March 12, that court ordered that the 
licence should continue in force until the determination of the appeal, notwithstanding that the 
appeal might not be determined until after the date when the licence would otherwise cease to have 
effect. On May 20, a Mr. Draper gave notices of application for a protection order, and for an 
intended transfer of the licence, the latter to be heard at transfer sessions on September 10. This was 
intended to protect the interests of the owners of the licensed premises if Mr. Clarke’s appeal were 
to prove unsuccessful. At the hearing of the application for a protection order on June 5 - and 





before the hearing of Clarke’s appeal - the justices refused the application, holding that they could 
not lawfully grant a protection order at "The Trocadero" to Draper, notwithstanding that he was a fit 
and proper person to whom a justices’ licence could in principle be granted. The justices’ reasons are 
set out in full in the judgment of Schieman, J., below. The applicants appealed. 


Held: the justices were entitled, and indeed bound, to come to the decision that Mr. Draper did 
not propose to apply for the transfer of Mr. Clarke’s licence, and the circumstances on June 5 were 
not such that the licensing justices, had they been sitting, could have granted a transfer. 


Appeal: by application for judicial review by Bass Mitchells & Butlers Ltd. to quash the decision 
of Birmingham magistrates’ court in refusing an application for a protection order. 


R. v. Birmingham Magistrates’ Court, ex parte 
Bass Mitchells & Butler Ltd. Q.B.D. 563 


Consent to structural alterations - work on licensed premises substantially completed 
before application made - whether retrospective consent capable of being granted by 
licensing justices - construction of statutes - meaning of words used clear - Licensing 
Act 1964, s.20. 


The respondent was the proprietor of a restaurant known as ‘The Taverna’ in High Street, 
Bromley. A justices’ ‘on’ licence was in force for the premises. In 1986, he decided to increase 
substantially the dining area of the restaurant and to facilitate this he intended to remove the area 
used until then for the sale of take away food. No consent for these structural alterations was 
applied for, and an architect engaged contractors on the respondent’s behalf. They commenced the 
alterations in October 1986 and worked through the following winter. In February 1987 the liquor 
licence for the premises came up for renewal, and the respondent and his architect were informed 
that they ouglit to have obtained consent under s.20 Licensing Act 1964. By this time the works had 
been substantially but not wholly completed. The licence was renewed without difficulty or objection, 
but at the hearing of the s.20 application later the same day the justices, after consideration, decided 
to refuse that application. The respondent then appealed to the Crown Court where a preliminary 
point was taken that s.20 did not allow an application to be made retrospectively. The Judge in the 
Crown Court (sitting with justices) decided that it was open to that court to continue to hear that 
appeal, and the appeal was allowed on conditions. The licensing justices made application for an 
order of judicial review of the decision of the Crown Court. 


Held: The wording of s.20(1) of the Licensing Act was totally clear. The tenses of the verbs used 
made it apparent that what was envisaged was an application for consent before the works of 
alteration were carried out. If works had been carried out without consent, the subsection did not 
touch on a retrospective application. The declaration sought would be granted. 


Appeak: by way of an application for judicial review by Bromley licensing justices against a 
decision of Croydon Crown Court. 


R. v. Croydon Crown Court, ex parte Bromley Licensing 
Justices Q.B.D. 


MAGISTRATES 


Bail - duty to surrender to custody - whether reporting to court officer at time and place 
appointed discharges duty - Bail Act 1976, ss. 3(1) and 6(1). 


The defendant, having been arrested on a warrant backed with unconditional bail, was released 





on bail requiring him to attend at the magistrates’ court at 10 a.m. on January 7, 1986. He arrived at 
court on that day at 9.00 a.m. and in accordance with the directions displayed on a notice board 
facing the entrance, he reported at the inquiry counter that he had arrived at court to answer to his 
bail. He then sat in the concourse of the court and after being taken to the cells by a police officer 
and fingerprinted, he returned to the concourse as instructed. About 12 noon when his case had not 
been called on, he left the court building without permission. He was later arrested on warrant and 
charged with having been released on bail he failed without reasonable excuse to surrender to 
custody, contrary to s. 6(1) of the Bail Act 1976. 

Taking the view that by attending court at the appointed time on January 7 and reporting his 
presence to the court officer, the defendant had surrendered to the custody of the court, the justices 
dismissed the charge. 


Held: A person released on bail surrendered to the custody of the court within the meaning of s. 
3(1) of the Bail Act 1976 when he complied with the procedure of the court at which he was due to 
appear directing him to report to a particular office or to a particular official. Thereafter, although 
not physically restrained, he was in the custody of the court and under an obligation not to leave the 
building without consent, and if he did, he was liable to be arrested under s. 7(2) of that Act. In 
order to surrender to bail, however, it was not sufficient for a defendant simply to attend at the 
courthouse: he must report to somebody and comply with the procedure directed by the court. 


Per Glidewell, L.J.: 


"I conclude by commenting that it may be, as a result of our decision, that courts will have to 
consider making it clear to persons who do surrender to their bail by going to inquiry offices or 
in some such way, that thereafter they are in custody even though they are allowed to sit in the 
court concourse or some other part of the court outside the cells and making it clear that they 
may not leave the court building without express consent." 


Appeal: by way of case stated against a decision of the Oldham justices dismissing an information 
against David James Richards under s. 6(1) of the Bail Act 1976. 


Director of Public Prosecutions v. Richards Q.B.D. 333 


Bail - failure to answer bail overlooked by court on defendant’s appearance the following 


day - whether conviction by subsequent court for failure to surrender valid - Bail Act 
1976, s.6. 


On August 26, 1986, the appellant pleaded guilty to two motoring offences and was remanded on 
bail to September 23 for social inquiry reports. He failed to answer to bail on that day but attended 
the court voluntarily on the following day, September 24, explaining that he had made a mistake 
about the date. The justices told him that they accepted his explanation and on remanding him again 
on unconditional bail to appear on October 6, warned him “not to forget, because next time the 
court would not be as lenient or as understanding”. 

At the adjourned hearing on October 6 it was mentioned that the appellant had not answered to 
bail on September 23 and the justices, advised by their clerk, decided that it would be appropriate 
for them, by their own motion, to deal with the breach after the two charges had been disposed of. 
Following discussion between the prosecution and defence solicitors and the Bench, and after having 
heard an explanation of what had happened at the previous hearing from the court clerk, the justices 
embarked upon the procedure of dealing with the appellant for the bail offence notwithstanding 
protestations from his solicitor. The prosecuting solicitor played no part in these proceedings and 


after hearing evidence from the appellant and submissions by his solicitor, the justices convicted him 
and fined him £25. 


Held: 1. (in relation to the procedure adopted): The procedure in magistrates’ courts for dealing 
with allegations of failure to surrender to bail was set out in the Practice Note given by the Lord 





Chief Justice and reported in [1987] 1 All E.R. 128, which was issued after the summary proceedings 
in the present case. At the relevant time therefore the justices could not be criticized for not 
following the terms of the Direction in that Note and the procedure they adopted could not be 
faulted having regard to the judgment in Schiavo v. Anderton (1986) 150 J.P. 264. 

2. (in relation to the issue raised in the appeal). Having regard to the knowledge which the justices 
had on October 6 of what had occurred before their colleagues on September 24, they were not 
entitled to proceed of their own motion to deal with the appellant for a breach of the Bail Act 1976. 
It was clear that on the earlier occasion the chairman of the court had indicated that the appellant’s 
failure to answer to his bail was being overlooked and would not be dealt with therefore. It was a 
case, in effect, of res judicata. The appeal would be allowed and the conviction quashed. 


Appeal: by way of case stated against a decision of the Dewsbury magistrates’ court whereby 
Michael Alan France was convicted of an offence under s.6 of the Bail Act 1976. 


France v. Dewsbury Magistrates’ Court Q.B.D. 302 


Bail - remand in custody following previous remand on unconditional bail - whether 
information regarding offence and defendant not disclosed at the previous hearing is 
a relevant consideration in refusing bail. 


The applicant was charged with having with him in a public place an offensive weapon contrary to 
s.1(1) of the Prevention of Crime Act 1953. When he appeared before the magistrates’ court he 
indicated that he wished to apply for an adjournment in order to consult a solicitor and was 
remanded by the justices on unconditional bail, the prosecution indicating that they had no 
objection. At the adjourned hearing his solicitor applied for a further adjournment so that a 
psychiatrist’s report could be obtained on the ground, inter alia, that the appellant had claimed to be 
the son of Julius Caesar. On making further inquiries into the facts of the offence the stipendiary 
magistrate was told that the applicant had been seen by the police waving a two-bladed knife, had 
threatened to kill with it and had become violent. Taking the view that there was a likelihood of 
further offences being committed if bail were renewed, the magistrate remanded the applicant in 
custody. On application for judicial review: 


Held: The stipendiary magistrate was perfectly entitled to reconsider the matter of bail on the 


second appearance unfettered by the previous determination of the justices, and on the basis of the 


information then disclosed which was not made available at the first hearing, he was justified in 
taking the view he did. 


Application dismissed. 


Application: for judicial review of a decision of the Tower Bridge magistrates’ court to remand 
the applicant Roy William Harold Gilbert in custody. 


R. v. Tower Bridge Magistrates’ Court, ex parte Gilbert Q.B.D. 307 


Bias - Bench chairman’s knowledge of defendant’s criminal record disclosed in earlier 
proceedings before him - whether wrong for chairman to sit. 


On August 27, 1987, the applicant was convicted of two offences of failing to supply specimens of 
breath for analysis contrary to ss. 7 and 8 of the Road Traffic Act 1972 as amended. He applied for 
judicial review to quash the convictions on the ground of ostensible bias because the chairman of the 
adjudicating justices had been a member of the bench on July 23, 1987, when the applicant was 
convicted of making threats to kill his wife. On that occasion the chairman had before him the full 
social inquiry report and medical reports on the applicant together with details of his substantial 
criminal record which included an offence of driving whilst unfit through drink. 





Before the hearing on August 27 the applicant’s solicitor had raised the possibility of another 
justice sitting as chairman on the ground that the case should not be heard by someone having 
previous experience of trying the applicant. The clerk to the justices refused the application (which 
he misunderstood to be a request to transfer the proceedings to another petty sessional division) on 
the grounds that that would seriously undermine the whole essence of the local administration of 
justice and that (subject to s.42 of the Magistrates’ Courts Act 1980) there was no rule of law that a 
justice was disqualified from adjudicating by reason of having dealt with the same defendant in other 
proceedings. 


Held: The question to be asked was whether it was right in the interests of justice for the 
chairman to sit on August 27. Although mere knowledge of the defendant’s previous convictions did 
not necessarily preclude the court from trying the case, it was wrong for justices to proceed where 
the previous convictions were disclosed to the court in a way which might lead to bias or a suggestion 
of bias in the minds of the public. That was the relevant test. Cases of bias or ostensible bias had to 
be regarded in the light of the particular circumstances of each case. In the present case the 
chairman should not have sat because the public could not come to any other conclusion than that 
he might not have been able to put out of his mind what he knew about the applicant when 
considering the reliability of his evidence against that of the police officers. 

Order of certiorari granted to quash the convictions. 


Application: for judicial review of the conviction of Barry Robert Nudd by Downham Market 
magistrates’ court for two road traffic offences on the ground of ostensible bias of the chairman of 
the bench. 


R. v. Downham Market Magistrates’ Court, ex parte Nudd Q.B.D. $11 


Binding over by justices - conditions precedent to exercise of their power. 

The three applicants were charged with assault occasioning actual bodily harm and one of them, 
who was also charged with unlawful wounding, elected trial by jury. On adjourning the case for 
committal proceedings the justices bound over each applicant in the sum of £150 to be of good 
behaviour. The applicants were not told the reason for the bind over which they assumed was 
because of the nature of the case, when in fact it was because they displayed a disrespectful and 
casual attitude in court. The consent of the applicants to be bound over was given through their 
solicitors and not directly by them, no inquiry was made into each applicant’s means before the 
amount of the recognizance was fixed and the operative period of the order ws not defined. 

On application for certiorari to quash the binding over orders: 


Held: The following conditions must be satisfied before justices bind over a defendant: 


1. There should be material before them to show that there was a risk of a breach of the peace 
unless action was taken to prevent it; 
. They must indicate to the defendant their intention to bind him over and the reason for it, so 
that he or his advocate can make representations; 
. They must obtain consent to the bind over from the defendant himself; 


. Before fixing the amount of the recognizance they should inquire as to the defendant’s 
means; 


. The binding over should be for a finite period. 


In the present case none of those conditions had been met and accordingly certiorari would be 
granted to quash tlie orders. 


Application: for judicial review of orders made by the South Molton justices binding over the 
three applicants to be of good behaviour. 


R. v. South Molton Justices, ex parte Ankerson and Others Q.B.D. 644 





Costs - summary offence not proceeded with - whether justices have unfettered 
discretion to award defence costs out of central funds - Prosecution of Offences Act 
1985, s. 16 - relevant considerations when application made to withdraw proceedings. 


Following an accident involving a motor bus, informations were laid against the first applicant, 
the driver, for driving without due care and attention, and against the second applicants, the owners, 
for breach of various construction and use regulations in relation to the condition of the bus. A few 
days before the hearing, a representative of the Crown Prosecution Service told the applicants’ 
solicitors that they were going to withdraw the summonses in the light of ail the evidence. On 
application being made to the court, the justices asked why the informations were being withdrawn 
and the prosecuting solicitor indicated that he did not know and proceeded to outline to the bench 
some of the prosecution case. In the exercise of their discretion, the justices decided to allow the 
process to be withdrawn but refused an application for defence costs to be paid out of central funds, 
taking the view that the information disclosed on the application to withdraw could be considered on 
the costs application. They said that they felt it was better that the costs lie where they were and that 
the prosecution had taken a generous view in withdrawing the semmonses. 

On application for judicial review: 


Held 1. (in relation to the application for costs): The principles set out by Lord Lane, C.J., in the 
Practice Note [1982] 3 All E.R. 1152; [1982] 1 W.L.R. 1447 in relation to the powers of justices to 
order costs in indictable cases applied equally (under the provisions of s. 16 of the Prosecution of 
Offences Act 1985) to cases triable only summarily. Accordingly, it should be accepted as normal 
practice that an award of costs out of central funds should be made unless there were positive 
reasons for making a different order. None of the examples of such reasons set out in the Practice 
Note applied in the present case. Moreover, it was an improper exercise of their discretion for 
justices to seek to determine the issue of costs simply on the untested extracts of evidence which 
were read to them. Accordingly, certiorari would be granted. 

2. (In relation to the application to withdraw the summonses): In the normal course of events 


justices should accede to an application by the Crown Prosecution Service to withdraw an 
information unless 


(a) the application was opposed by the defendant, or 

(b) they had reason to believe there was some improper motive behind the application, or 

(c) it was apparent that the prosecution had taken a wrong view of the law. 
There should not be a long investigation into the reason for the withdrawal as there had been in this 
case. 
Had the prosecution served a notice on the clerk to the justices under s. 23 of the Prosecution of 
Offences Act 1985 that the Director of Public Prosecutions did not wish to proceed with the matter 
any further, the proceedings would thereby have been discontinued and no doubt an application for 
costs could then have been made. 


Application: for judicial review of a decision of the Dengie and Maldon justices refusing to order 
defence costs to be paid out of central funds on the withdrawal of informations against the 
applicants. 


R. v. Dengie and Maldon Justices, ex parte 
Saunders and Southend Transport Ltd. Q.B.D. 539 


Criminal damage - election for jury trial on three charges of criminal damage held to be 
part of series of similar offences - two charges withdrawn before committal on 
remaining charge involving £65 damage - whether committal valid - Magistrates’ 
Courts Act 1980, s.22. 


The appellant was charged with three offences of criminal damage in the following 
circumstances. In attempting to drive away his motor car parked between two other vehicles he 





damaged those two vehicles and thereafter, following his arrest, he damaged the detention room in 
which he was detained. The amount of damage to one of the vehicles was not disclosed but it was 
£250 in respect of the second vehicle and £65 in respect of the detention room. Before the 
magistrates’ court on Janvary 31, 1987 the appellant indicated that he wished to be tried by a jury on 
the three charges and the justices, taking the view that the case fell within s.22(7) of the Magistrates’ 
Courts Act 1980, adjourned the proceedings until March 3. On the latter date, however, the 
prosecution withdrew the two charges of damage to the motor vehicles and the appellant was 
committed for trial on the single caarge involving damage to the detention room, the justices taking 
the view that they were bound by his previous election. 

At his trial at Southwark Crown Court defence counsel moved to quash the indictment 
submitting that the justices had no power to commit the appellant for trial for the single offence of 
criminal damage. The assistant recorder overruled that submission whereupon the appellant pleaded 
guilty and was fined £50 with an order for compensation. On appeal against conviction: 


Held: 
The three offences with which the appellant was charged did not form part of a series of 
offences so as to bring the case within s.22(7) of the Magistrates’ Courts Act 1980 and so the 
committal for trial which purported to be on the basis of that sub-section was invalid. 
When the two charges of criminal damage to the motor vehicles were withdrawn on March 3, 
the justices were confronted with a single charge of criminal damage to the value of £65 and 
they had no alternative, under the provisions of s.22(2) of that Act, but to deal with the case 
summarily. Accordingly the committal for trial was bad. 
The assistant recorder should have upheld the motion to quash the indictment and the appeal 
would be allowed and the conviction quashed. 


Appeal: by Malcolm Louis Braden against his conviction at Southwark Crown Court on a charge 
of criminal damage. 


R. v. Braden C.A. (Crim. Div.) 92 


Criminal proceedings - application to prohibit publication of matter before magistrates’ 
court - whether reasons for application should be heard in camera or open court - 
Contempt of Court Act 1981, s. 11. 


The applicant appeared before the magistrates’ court charged with three offeaces of theft with a 
view to being committed for trial. Her solicitor, in making an application to the stipendiary 
magistrate for an order under s. 11 of the Contempt of Court Act 1981 to prohibit the publication of 
his client’s address, indicated that he wished to put before the court in support of his application 
matters of a sensitive nature, the publication of which could have serious prejudicial consequences 
for the applicant. He therefore asked that the application be heard in camera. The magistrate 
refused and consequently the solicitor was obliged to reveal the sensitive matters in open court, 
following which the magistrate declined to make the order sought. 

In granting leave to the applicant to apply for judicial review Rougier, J. made an interim 
injunction restraining certain press agencies from publishing, pending the hearing of the motion, any 
report of the applicant’s case save for her name and the nature of the charges against her. 


Held: When hearing an application for an order under s. 11 of the Contempt of Court Act 1981 
prohibiting the publication of a defendant’s address it was generally necessary for a magistrates’ 
court to accede to a request to allow the reasons for the application to be heard in camera. In that 
way the court could decide initially whether there was any substance in the application, and, if theze 
was, then proceed in camera to determine the application and afterwards in open court announce its 
decision. If the court decided that the reasons had no substance, the court would return to open 
court, announce accordingly and deal with the substantive proceedings in the normal way. 

In the present case the magistrate was in error in principle in dealing with the application in open 
court and thereby obliging the applicant’s solicitor to reveal highly sensitive material which could 





fiave the most damaging consequences for the applicant physically. Accordingly certiorari would be 
issued to quash his decision although that could now have no practical effect as the committal 
proceedings against the applicant had been completed. 

The court would however grant an injunction under s. 31(2) of the Supreme Court Act 1981 to 
prohibit the publication of all the material revealed in the magistrates’ court sought to be protected 
from publication. 


Application: for judicial review of a decision of Tower Bridge stipendiary magistrate in relation 
to an application by Janice Elizabeth Osborne for an order under s. 11 of the Contempt of Court 
Act 1981 and for an injunction restraining the report of the proceedings before the magistrate. 


R. v. Tower Bridge Magistrates’ Court, ex parte Osborne Q.B.D. 310 


Criminal proceedings - public disclosure in court of defendant’s address - whether 
justices entitled to prohibit publication of defendant’s address - Contempt of Court 
Act 1981, s.11. 


The defendant pleaded not guilty to using a motor vehicle without a test certificate. He informed 
the justices that he did not wish his home address to be disclosed publicly because he feared that if 
his ex-wife became aware of his present address there would be a repetition of the serious 
harassment to which she had subjected him since the divorce on the basis of which he had obtained a 
High Court injunction against further molestation. He left his home address on the court record and 
although he offered, for the purpose of the hearing, the address of his solicitors, the prosecuting 
solicitor said that only the defendant’s home address would suffice. 

The justices refused to hear the proceedings in camera but made an order under s.11 of the 
Contempt of Court Act 1981 prohibiting the publication of the defendant’s address. On application 
for a declaration that the decision of the justices to prohibit publication of the address was contrary 
to law: 


Held (granting the application): 1. The general principle of open justice in court proceedings 
could only be departed from when authorized by statute or where the nature or circumstances of the 
particular proceedings were such that its application would frustrate or render impracticable the 
administration of justice. In the present case the suppression of the defendant’s home address had 
nothing to do with the administration of justice. Although it was necessary in some rare cases for the 
identity of a witness or even a defendant to be protected from publicity, the circumstances of them 
were wholly different. The concern shown by the justices for not giving publicity to the defendant’s 
address appeared to be motivated by their sympathy for his well-being and that kind of predicament 
was not unique. Section 11 of the 1981 Act was not enacted for the benefit of the comfort and 
feelings of defendants, and the justices had misused its provisions. 

2. Moreover the justices were in error in not causing the defendant to give his home address 
publicly for the purpose of fully identifying himself to the court in accordance with the well- 
established practice that, save for a justifiable reason, it must be given. 


Application: by Ruth McDonagh, a journalist, and her employers Berrows Newspapers Ltd for a 
declaration that a decision of the Evesham justices to prohibit publication of a defendant’s address 
was contrary to law. 


R. v. Evesham Justices, ex parte McDonagh and Berrows 
Newspapers Ltd. Q.B.D. 65 


Default in payment - statutory requirement to hold means inquiry and find wilful refusal 
or culpable neglect before committal to prison in default - culpable neglect - necessity 


of finding that the failure to pay was due to the conduct alleged to be culpable 
neglect. 





The applicant entered into a lease of shop premises in September 1984. He understood the rates 
would be £2,700 a year. In December 1984 he received a rate demand for £15,284.33. He sought 
unsuccessfully to have the rates re-assessed. In August 1985, upon the rating authority’s application, 
a distress warrant was issued. The distress warrant was returned in due course as no, or no sufficient, 
goods could be found on which to levy the sum due. Between August 1985 and July 1986 the 
applicant paid £6,000 towards the rates. The rating authority applied for a warrant of commitment in 
respect of the balance of £9,284.33. The matter came before the court on July 16, 1986. The evidence 
showed that he was unable to pay the outstanding arrears on that date or in the near future, but the 
applicant stated that his takings were always particularly good in the eight weeks leading up to 
Christmas and that he would do his best to clear the rates demands. It emerged, however, that the 
applicant’s accountant had advised him to close his business or go bankrupt. 

By s. 103(1) of the General Rate Act 1967, on an application for a warrant of commitment, the 
magistrates’ court must make inquiry in the presence of the defaulter as to whether his failure to pay 
was due either to his wilful refusal or to his culpable neglect, and if the court was of opinion that the 
failure to pay was not due to such refusal or neglect it should not issue the warrant. 

The magistrates, although not finding that the applicant had wilfully refused to pay the balance 
of the rates, concluded that his failure to take his accountant’s advice constituted culpable neglect. 
They therefore committed him to prison for 90 days forthwith. 

The applicant applied for judicial review to quash the committal to prison, and for a writ of 
habeas corpus. He also claimed damages against the magistrates. 


Held - quashing the committal to prison and issuing a writ of habeas corpus: 

(1) In order to justify committal to prison for default in payment on the ground of culpable 
neglect, the court must find that the failure to pay was due to that culpable neglect. Culpable neglect 
meant something more than simply negligence; it meant neglect sufficiently blameworthy to justify 
committal to prison in the absence of mitigating factors. In this case the magistrates had regarded 
the applicant’s conduct in failing to act upon his accountant’s advice (to close his business or go 
bankrupt) as culpable neglect. They had paid no regard to the necessity of it being established, 
before they had power to commit to prison, that the failure to pay the rates was due to that culpable 
neglect. It was doubtful whether the applicant’s failure to take his accountant’s advice in the 
circumstances of this case was capable of amounting to culpable neglect; but, in any event, the 
evidence was not evidence of a conclusion that the applicant’s failure to pay the rates was due to his 
culpable neglect in failing to take his accountant’s advice. 

(2) On a means inquiry, the defendant must be made aware of the precise allegations which, if 
established, might result in his imprisonment. For example, in the present case that it was alleged 
that the applicant’s failure to heed the advice of his accountant constituted culpable neglect and that 
his inability to pay the rates was due to that failure. The defendant must have a fair opportunity to 
defend himself against those allegations. He must be made aware that, if they were established, the 
court had power to commit him to prison either immediately or with suspended effect, and he must 
be given a fair opportunity to submit reasons why he should not be imprisoned. Finally, the court 
must be satisfied that the allegations were established and they should only then commit the 
defendant to prison with immediate effect if there was no reasonable alternative to that course. 


Application for judicial review and for writ of habeas corpus. 


R. v. Manchester City Justices, ex parte Davies (No. 1) Q.B.D. 221 


Dismissal of criminal charge for want of prosecution following continued default in 
supplying advance information - reinstatement of same charge - whether justices 
entitled to proceed or whether abuse of process of court. 


On September 2, 1986, the applicant was charged with obtaining a cheque by deception and her 
solicitor immediately asked for advance disclosure of information pursuant to r. 4 of the Magistrates’ 
Courts (Advance Information) Rules 1985. On October 14 the justices dismissed the case because 
the prosecution had failed, for unknown reasons, to provide the advance information to the 
applicant despite the case having been adjourned twice for that purpose. 





On Novemper 4 the applicant was recharged with the same offence and appeared before the 
justices on December 5 when advance disclosure of the relevant information was made to her. The 
justices refused an application made on behalf of the applicant that the case be dismissed on the 
principle of autrefois acquit or, alternatively, on the ground that the new proceedings were an abuse 
of the process of the court. Thereupon the applicant elected to be tried by a jury and the case was 
adjourned pending an application for judicial review. On application for an order of prohibition to 
prevent the justices continuing with committal proceedings: 


Held: 1. In relation to the original proceedings, justices had an inherent power to control their 
own proceedings and prevent abuse of the powers of the court. That included the power (which, in 
effect, was exercised by the justices in the present case) to dismiss for want of prosecution where 
there was such a delay in the prosecution as to render the proceedings an abuse. 

2. In relation to the reinstated proceedings, the plea of autrefois acquit was not available as there 
had been no trial on merit. On the authority of decided cases the power to stop a prosecution arose 
only when it was an abuse of the process of the court in that 


(a) the prosecution had manipulated or misused the process of the court so as to deprive the 
defendant of a protection provided by the law or to take unfair advantage of a 
technicality, or 

(b) on the balance of probability, the defendant had been or would have been prejudiced in 
the preparation or conduct of his defence by delay on the part of the prosecution which 
was unjustifiable. 


The circumstances of the present case did not fall into either of these categories. Accordingly in 
order to succeed in her application for an order of prohibition in relation to the second proceedings 
the applicant had to discharge the burden of proving that the decision of the justices was so plainly 
irrational and untenable that no bench of justices, properly directed, could have reached it. 

The applicant had failed to meet that very high standard and the application would be refused. 


Application: by way of judicial review for an order of prohibition prohibiting the Willesden 
magistrates’ court from proceeding with committal proceedings against Winclette Clemmings. 


R. v. Willesden Magistrates’ Court, ex parte Clemmings Q.B.D. 286 


Fine enforcement - postponement of issue of warrant of commitment on terms - issue of 
warrant against absent defendant on failure to comply - information re non- 
compliance received by court staff not passed to justices - duty of clerk to justices to 
disclose relevant information - whether committal warrant can be withdrawn after 
issue. 


On July 31, 1987, the applicant appeared before the magistrates’ court for non-payment of fines 
and the justices postponed the issue of the committal warrant until September 25, on condition that 
he paid £10 weekly. He was informed that if he failed to pay £80 between those dates he had to 
attend court again on September 25. 

On August 14, after he had made two payments of £10 each, the applicant was knocked down by 
a motor car and injured and, being unable to work, he telephoned the court office on August 21. A 
court assistant recorded on the court computer that enforcement action should be suspended for 3 
weeks. The applicant then called at the office on September 7, produced a sick note, paid £5 and 
explained his situation. He alleged that he was told to report again when he was again in paid 
employment. 

At the adjourned hearing on September 25 the applicant did not attend court and the justices 
were informed that only £25 had been received since the last hearing. A warrant of commitment was 
issued and passed to the police for execution. The justices were not told about the telephone call on 
August 21 or the visit to the office on September 7. 





Early in November when the applicant heard about the issue of the warrant he sought to re-open 
the proceedings and executed a statutory declaration which the clerk to the justices refused to 
accept, taking the view that the court had no power to review the issue of the warrant once it had 
been issued. On December 6 when the warrant was executed the applicant applied for judicial 
review. 


Held: 

1. In relation to fine enforcement proceedings all relevant information concerning the 
defendant’s ability to pay which has been reported to the court office should be recorded on the 
appropriate court file, so that, if the defendant was not present, it could be brought to the attention 
of the justices at the court hearing. 

In the present case there was a material irregularity in that the court, not having been advised of 
the important information provided by the applicant on August 21 and September 7, failed to have 
regard to relevant considerations and so reached a decision at which it would not otherwise have 
arrived. Accordingly the committal warrant would be quashed. 

2. A warrant of commitment which has been issued cannot be withdrawn. The clerk to the 
justices was correct in law in so stating, but he should not have taken it upon himself to decline 
jurisdiction as that was a matter for the justices assisted of course by him. Clerks to justices should 
put such matters before their justices in the presence of the defendant so that the justices could 
inform him of their lack of the necessary powers to make the order he sought. 

3. Quaere whether a warrant of commitment was an order which a magistrates’ court could vary 
or rescind pursuant to s. 142(1) of the Magistrates’ Courts Act 1980 within a period of 28 days from 
the date it was made. 


Per Watkins, LJ.: 


"It would not be right to say that it is always essential for the magistrates’ court to be informed of 
every casual contact between a defendant and a member of the staff which has taken place since 
the last hearing. But in the circumstances of this case it was, we think, plainly material that on 
September 25 the court should be given the information which the applicant entrusted to the 
staff, because that was important information which explained why the applicant had not paid as 
ordered and which may also have gone some way to explain why he was not at court." 


Application: for judicial review of a decision of the Newport Pagnell justices whereby David 
Edward Meddley Smith was committed to prison for non-payment of fines. 


R. v. Newport Pagnell Justices, ex parte Smith Q.B.D. 475 


General rates - issue of warrant of commitment for non-payment - defaulter having 
capital assets but very limited income - whether justices under duty to explore 
possibility of enforcement by civil action before issuing warrant. 


On July 16, 1987, in adjourned enforcement proceedings against the applicant for non-payment 
of general rates totalling £4,340, the justices ordered that he be committed to prison for 90 days 
suspended on payment of £40 weekly. Although at that time the applicant had very limited income 
but substantial capital assets, the justices took the view that they were being offered by his solicitor 
on his behalf payments of £40 weekly in satisfaction of the arrears. 

On application being made by the rating authority on October 1, 1987, for the warrant of 
commitment to be issued as no payment had been made, the justices conducted a means inquiry. 
They had before them a letter dated July 16, 1987, from the applicant’s solicitor addressed to the 
rating authority which gave details of the applicant’s financial circumstances. The letter stated that 
he could not afford to pay the arrears of rates out of his income of £113.32 weekly, but indicated that 
he was prepared to sell three of the five properties which he owned in order to satisfy the debt. The 
justices accpeted the contents of that letter, but no property had been sold and they were satisfied 





that the applicant had intentionally refused to pay and was guilty of culpable neglect. Accordingly 
they issued the warrant of commitment forthwith. 

On application for judicial review, it was disputed that there had been any offer on behalf of the 
applicant to pay £40 weekly. 


Held: It was not important to resolve the factual issue as to what happened between the solicitor 
and the justices on July 16. It was what happened on October 1 which was critical to the present 
application for judicial review. Although the justices were not under a duty to review the 
appropriateness of the rating authority’s conduct in applying for the applicant’s committal to prison, 
that did not mean that they were entitled to ignore the alternative courses which were open to the 
authority to recover the rates. If the justices were of the view that the offer to sell the property was 
merely a stratagem on behalf of the applicant to put off the evil day, there was clearly the remedy of 
bankruptcy proceedings open to enforce the sale. In the circumstances of the present case it was not 
open to the justices to commit the applicant to prison without at least inquiring whether or not the 
rating authority was prepared to explore the possibility of taking civil proceedings to enforce the 
debt. Such an appropriate alternative to imprisonment was a material and relevant consideration 
which the justices were required to take into account. They did not do so and accordingly their 
decision of October 1 would be quashed. 


Application: for judicial review of a decision of the Birmingham magistrates’ court committing 
Jack Mansell to prison for non-payment of general rates. 


R. v. Birmingham Magistrates’ Court, ex parte Mansell Q.B.D. 570 


Liability for damages - committal to prison in default of payment - requirement to find 
wilful refusal or culpable neglect before ordering committal - finding of no evidence of 
such refusal or neglect - whether magistrates liable in damages - whether damages 
limited to one penny under s.52 of the Justices of the Peace Act 1979. 


The applicant was committed to prison for 90 days in default of paying a sum of £9,284.33 due as 
rates. The magistrates found that his failure to pay was due to his culpable neglect. On an 
application for judicial review, Webster, J. found that the evidence did not justify a finding that the 
applicant’s failure to pay was due to his culpable neglect. The magistrates’ decision was quashed and 
a writ of habeas corpus issued. See R. v. Manchester City Justices, ex parte Davies (No. 1), p.221, ante. 
As a result of the magistrates’ decision the applicant had spent nearly eight weeks in prison. He now 
claimed damages against the magistrates. 

By s.45 of the Justices of the Peace Act 1979 a person injured by an act done by a magistrate in a 
matter in respect of which he did not have jurisdiction or in which he exceeded his jurisdiction, may 
bring an action for damages. By s.52 of the 1979 Act, where a person is entitled to recover damages 
in an action brought against a magistrate for anything done by him in the execution of his office, the 
damages shall be limited to one penny if it is proved that the person was liable to pay the sum 
ordered to be paid and that he had undergone no greater punishment for non-payment than was 
assigned by law. 

It was submitted on behalf of the magistrates that they were not liable in damages under s.45 of 
the 1979 Act for the applicant’s unlawful imprisonment because they had jurisdiction to embark 
upon the hearing of the committal application and had not exceeded their jurisdiction when ordering 
the applicant’s committal to prison. It was further submitted on behalf of the magistrates that, even 
if the applicant was entitled to damages, s.52 of the 1979 Act applied, and the damages should be 
limited to one penny because (a) the applicant was liable to pay the sum he was ordered to pay and ( 
b) he had undergone no greater punishment than that assigned by law for non-payment of that sum. 
In this case the statutory maximum for non-payment of rates was three months’ imprisonment 


(s.102(S) of the General Rate Act 1967), and the applicant had been sentenced to 90 days’ 
imprisonment in default of payment. 





Held: (1) There were three categories of case in which magistrates were regarded as liable in 
damages. First, where the court had no "jurisdiction of the cause". Second, where, although there was 
initial jurisdiction, there was some gross and obvious irregularity of procedure such as to amount to 
an ouster of jurisdiction. Third, where the court had "jurisdiction of the cause", the magistrates 
might be liable in damages on the ground of acting in excess of jurisdiction if their conviction of the 
defendant, or other determination of the complaint against him, did not provide a proper foundation 
in law for the sentence passed or order made, and in pursuance of the sentence or order he was 
imprisoned or his goods seized. See Re McC (A Minor) (1985) 149 J.P. 225. This case fell into the 
third category of cases recognized in Re McC. The magistrates had failed to take the steps required 
by s.103 of the General Rate Act 1967 which required them to find that the applicant’s failure to pay 
the rates was due to his culpable neglect. They had, therefore, acted in excess of jurisdiction. 
Observation of Woolf, J. in R. v. Waltham Forest Justices, ex parte Solanke (1985) 149 J.P. 350 at 
p.357i adopted. 

(2) Under s.52 of the Justices of the Peace Act 1979 the damages the applicant could recover 
were limited to one penny unless the magistrates established that the applicant was liable by law to 
pay the sum he was ordered to pay. It was argued for the applicant that there was no court order of 
any kind requiring payment of the rates. The liability to pay need not, however, arise from an order 
by the magistrates whose decision was impugned: see R. v. Waltham Forest Justices, ex parte Solanke 
(1985) 149 J.P. 350 and (1986) 150 J.P. 412 (where the order in question was a High Court order), 
and The Queen (ex parte Vestry of St. Mary Islington) v. Price [1880] 5 Q.B. 300 (where it was held that 
the rate itself was the order). Liability in law to pay, therefore, referred to the underlying order, 
whatever it may have been, giving rise to the legal liability. Consequently, the magistrates had 
established that the applicant was liable in law to pay the outstanding amount of rates. 

(3) Section 52 of the 1979 Act also provided that damages were limited to one penny if the 
magistrates established that the applicant had undergone no greater punishment for non-payment 
than that assigned by law. It was argued for the magistrates that the applicant, being liable for the 
rates, had been committed to prison for the maximum period (of 90 days) prescribed by the statute 
and had, therefore, not undergone a greater punishment than assigned by law. But the law permitted 
imprisonment in default only if the requirements of s.103(1) of the General Rate Act 1967 were 
properly satisfied. Imprisonment in default was, therefore, the punishment assigned by law if the 
magistrates properly found that the default was due to wilful refusal or culpable neglect. The crucial 
element of blameworthiness was absent. In this case, wilful refusal was never suggested, and there 
was no evidence before the magistrates enabling them to conclude that the applicant’s failure to pay 
his rates was due to any culpable neglect. Observation of Woolf, J. in R. v. Waltham Forest Justices, 
ex parte Solanke (1985S) 149 J.P. 350 at p.357 above figure is not followed. Consequently, the 


magistrates were not protected by s.52 of the 1979 Act and the damages were at large and would be 
assessed by a master. 


Application for judicial review: claim for damages. 


R. v. Manchester City Justices, ex parte Davies (No. 2) Q.B.D. 227 


Liability for damages - committal to prison in default of payment - requirement to find 
wilful refusal or culpable neglect before ordering committal - no evidence of such 
refusal or neglect - whether magistrates liable in damages - whether damages limited 
to one penny under s. 52 of the Justices of the Peace Act 1979. 


The defendant leased shop premises for which he received a rate demand for over £15,000. He 
failed to pay and, on the application of the rating authority, a distress warrant was issued. That 
watrant was returned as no, or no sufficient, goods could be found on which to levy the sum due. 
The defendant paid some £6,000. The rating authority applied to a magistrates’ court for a warrant 
of commitment in respect of the balance of just over £9,000. At the hearing the magistrates inquired 
into the defendant’s financial circumstances. The evidence showed that he was unable to pay the sum 
outstanding on that date or in the near future. The evidence also showed that the defendant’s 
accountant had advised him to close his business or go bankrupt. 





By s. 103(1) of the General Rate Act 1967, on an application for a commitment warrant, the 
magistrates’ court must make inquiry in the presence of the defaulter as to whether his failure to pay 
was due either to his wilful refusal or to his culpable neglect, and if the court was of opinion that his 
failure to pay was not due to such refusal or neglect it should not issue the warrant. 

The magistrates did not find that the defendant had wilfully refused to pay. They did, however, 
find that his refusal to take his accountant’s advice constituted culpable neglect and committed him 
to prison for 90 days forthwith. The defendant remained in prison for nearly eight weeks. He 
appealed and Webster, J. found that there was no causal connexion between the defendant rejecting 
the advice of his accountant and the non-payment of rates. Webster, J. found that the evidence did 
not justify the magistrates’ decision that the defendant’s failure to pay was due to his culpable 
neglect and he therefore quashed the decision of the magistrates and adjourned the defendant’s 
application for damages: see R. v. Manchester City Justices, ex parte Davies (No. 1), p. 221 ante. 

On the application for damages there were two questions for the court. First, were the 
magistrates liable in damages for the defendant’s unlawful imprisonment? Second, if so, were such 
damages limited to one penny under s. 52 of the Justices of the Peace Act 1979? 

By s. 45 of the 1979 Act a person injured by an act done by a magistrate in a matter in respect of 
which the magistrate did not have jurisdiction or in which he exceeded his jurisdiction, may bring an 
action for damages. However, by s. 52 of the 1979 Act, where a person is entitled to recover damages 
in an action brought against a magistrate for anything done by him in the execution of his office, the 
position is as follows: by s. 52(1), if it is proved (a) that the person was liable to pay the sum ordered 
to be paid and (5) that he had undergone no greater punishment for non-payment than was assigned 
by law, then by s. 52(2) the damages shall be limited to one penny. 

Simon Brown, J. held, following Re McC (A Minor) (1985) 149 J.P. 22S, that the magistrates were 
liable in damages under s. 45 of the 1979 Act. Although they had jurisdiction to embark upon the 
hearing of the application for a commitment ("jurisdiction in the cause"), their determination of the 
complaint against the defendant did not provide a proper foundation in law for the order made in 
that they had failed to take the steps required by s. 103 of the 1967 Act which required them to find 
that the defendant’s failure to pay was due to his culpable neglect. They had, therefore, acted in 
excess of jurisdiction. The Judge held that the defendant’s liability to pay need not arise from an 
order by the magistrates whose decision was impugned, and that the liability to pay referred to in s. 
52(1)(a) of the 1979 Act was a reference to the underlying order: R. v. Waltham Forest Justices, ex 
parte Solanke (1985) 149 J.P. 350 and (1986) 150 J.P. 412 and The Queen (ex parte Vestry of St. Mary 
Islington) v. Price (1880) 5 Q.B. 300 followed. However, the Judge held that imprisonment for default 
in payment was the punishment assigned by law only if the magistrates properly found that the 
default was due to wilful refusal or culpable neglect. There was no wilful refusal by the defendant 
and no evidence justifying a finding of culpable neglect. Therefore, the Judge found, the magistrates 
were not protected by s. 52 of the 1979 Act and the damages were at large. See R. v. Manchester City 
Justices, ex parte Davies (No. 2) (1987) 152 J.P. 227. 

The magistrates appealed. At the hearing of the appeal it was conceded that the defendant was 
liable to pay the balance of the rates and there was no argument on the Judge’s finding as to such 
liability under s. 52(1)(a) of the 1979 Act. 


Held - dismissing the appeal: (1) Where a person failed to pay rates the inquiry required by s. 
103 of the General Rate Act 1967 was a statutory condition precedent to the issue of a warrant of 
commitment. In this case, the magistrates did not carry out the inquiry required by s. 103 of the 1967 
Act. Although an inquiry was made, the magistrates had paid no regard to the necessity of finding, 
before issuing a warrant of commitment, that the failure to pay was due to culpable neglect. This was 
not merely a procedural irregularity. The discretion to issue a commitment warrant was limited and 
circumscribed by the provisions of s. 103 of the 1967 Act. The statutory inquiry had to be held before 
the discretion could be exercised and the statutory inquiry was not held in this case. Therefore (Sir 
Roger Ormrod dissenting), as the statutory condition precedent had not been fulfilled, the 
magistrates were liable in damages under s. 45 of the 1979 Act. 

(2) (Per O’Connor and Neill, L.JJ.). The only punishment assiged by law for non-payment of 
rates was by way of distress: s. 96(1) of the General Rate Act 1967. The effect of ss. 102 and 103 of 
the 1967 Act was that imprisonment could only be imposed where the non-payment was due to wilful 
refusal or culpable neglect. In the absence of a finding that the non-payment was blameworthy in the 





way specified by s. 103 of the 1967 Act, imprisonment could not be imposed as a punishment. In this 
case, the non-payment was not due to wilful refusal or culpable neglect. Therefore, the defendant 
had undergone a greater punishment than was assigned by law for the non-payment of the sum he 
was ordered to pay. R. v. Waltham Forest Justices, ex parte Solanke (1985) 149 J.P. 305 and (1986) 150 
J.P. 412 not followed on this point. (Per Sir Roger Ormrod). The circumstances of the present case 
could not be brought within the terms of s. 52 of the 1979 Act. In subs. (1) that section referred to a 
person being entitled to recover damages against a magistrate in respect of "a conviction or order", 
and paras. (a) and (b) of that subsection referred to "the sum he was ordered to pay". "So ordered" 
must refer back to "conviction or order", and order must mean an order to pay a sum of money, ¢.g., 
a fine, or maitenance, or an instalment order. In this case there was no order to pay; merely a debt 
due to the local authority. Consequently, there could be no question of the plaintiff's liability to pay 
the sum "so ordered to be paid" or of his having undergone no greater punishment than that 
assigned by law for non-payment because no punishment was assigend by law. Accordingly, the 
magistrates were not entitled to the benefit of s. 52 of the 1979 Act. 
Decision of Simon Brown, J. (1987) 152 J.P. 227 affirmed. 


Manchester City Magistrates v. Davies C.A. 605 


Magistrates’ courts committee; whether authorized to centralize court hearings - 
whether duty of police to bring defendants in custody before magistrates’ court 
entitles them to decide venue of court - duty of clerk to justices to consult local 
justices in deciding venue - relevant considerations under s. 46 of Police and Criminal 
Evidence Act 1984. 


Following a decision of the Avon magistrates’ courts committee on March 10, 1987, to centralize 
at the Bristol magistrates’ court the hearing of cases involving defendants due to be brought before 
any of the magistrates’ courts in the County of Avon on a Saturday or Bank Holiday, objections were 
raised by the chief constable and others, and proceedings for a judicial review of that decision were 
commenced in the case of R. v. Avon Magistrates’ Courts Committee, ex parte Bath Law Society (1987) 
151 J.P. 825. During the hearing of that case the committee agreed to reconsider its decision after 
hearing representations and accepted that as an executive body it had no control over the judicial 
functions of magistrates in the exercise of their discretion under s. 153 of the Magistrates’ Courts 
Act 1980. Accordingly the Divisional Court in that case was concerned only with another issue raised 
in the proceedings and decided that a magistrates’ court was entitled to remand a defendant to 
appear before a magistrates’ court sitting in another petty sessional division of the same county. 

At a latter meeting on September 8, 1987, the committee heard representations on behalf of the 
chief constable and others and decided to confirm its earlier decision to centralize Saturday morning 
and Bank Holiday courts at Bristol, subject to a review in 12 months. It was made clear to the chief 
constable that all prisoners charged under s. 46 of the Police and Criminal Evidence Act 1984 should 
be brought on Saturdays and Bank Holidays to the Bristol magistrates’ court, but that special 
arrangements would be made to hold local courts when a need was foreseen or to meet any statutory 
requirements, e.g. under s. 7(4) of the Bail Act 1976. 

On application for judicial review the chief constable sought declarations: 


(a) That the committee had no authority to make such a decision. 

(b) That it was for the local police to decide whether to bring a defendant to whom s. 46 of the 
1984 Act applied before the local court where he was charged or another court. 

(c) That the decision of the committee unlawfully purported to fetter the discretion of the 
police under s. 46. 


Held: 1. The Avon magistrates’ courts committee had no authority to make a decision binding on 
justices of the peace of the County of Avon how such justices should exercise their discretion 
whether or not to hold court sittings on Saturdays or Bank Holidays within their own petty sessional 
areas. 


2. Section 46 of the Police and Criminal Evidence Act 1984 imposed a duty on the police to bring 





a defendant in police custody before a magistrates’ court as soon as practicable, and the initial choice 
between the two procedures laid down in subss. (2), (3) and (6a) of that section and subss. (4), (5) 
and (6b) thereof, rested with the police. Whichever procedure was chosen, however, if no court was 
due to sit on the first day specified in s. 46(3) or s. 46(5) or on the next day, it was the duty of the 
clerk to the justices for the appropriate area to arrange for a court sitting not later than the day 
following the relevant day as defined in s. 46(7). It was not necessary, however, in a case falling 
within s. 46(3) for the clerk to arrange for the court sitting to be in that area. 

3. In exercising his mandatory statutory duty under s. 46(6) the clerk to the justices did not have 
a personal discretion in deciding in which area the court should sit, but should give effect to the 
wishes of his local justices which could be expressed by general guidelines or on a case to case basis. 
Considerations which might properly influence their decision would be the legitimate interests of the 
defendant and, in particular, the need to bring him before a court as soon as practicable, and local 
factors. Considerations of cost, convenience and good administration were also relevant as these 
might affect the police, the Crown Prosecution Service or the defendant’s representatives. 

Certiorari granted to quash the committee’s decision of September 8, 1987, and a declaration 
made in the terms set out in para. 1 above. 


Application: by the Chief Constable of the Avon and Somerset Constabulary for judicial review 
of a decision of the Avon magistrates’ courts committee purporting to centralize certain sittings of 
magistrates’ courts in Bristol. 


R. v. Avon Magistrates’ Courts Committee, ex parte Broome Q.B.D. 529 


Order for return of property taken from accused - whether power of court limited to 
property found on the accused - Magistrates’ Courts Act 1980, s. 48 - whether 
alternative remedy available where property seized by Customs and Excise. 


The applicant was arrested by Customs officers and charged with conspiracy to import cannabis. 
At the time of his arrest a considerable amount of property was taken by the officers from his home, 
including documents claimed to be necessary for the preparation of his defence. Being unable to 
obtain the return of those documents his solicitor applied to the magistrates’ court under s. 48 of the 
Magistrates’ Courts Act 1980 for an order directing their return. The justices refused the application, 
taking the view that that section did not empower them to make any order in respect of property 
seized from the applicant’s home. On application for judicial review: 


Held (dismissing the application): The power of justices under s. 48 of the Magistrates’ Courts 
Act 1980 to direct the return of property taken from an accused applied only to property found on 
him and taken from him in the prescribed circumstances. The justices were correct to give the 
section a restricted meaning. 

If the accused’s property had been seized and retained by the police an application could be 
made for its return under s. 1 of the Police (Property) Act 1897 which empowered a magistrates’ 
court to order the delivery of such property to the person appearing to be the owner. That provision 
applied only to property in the possession of the police and there was no comparable enactment 
applicable to property held by officers of the Customs and Excise. It was desirable that a similar 
procedure should be made available in such cases but that was entirely a matter for the legislature. 


Application: by Paul Anthony Newman for judicial review of a decision of the Southampton 
magistrates’ court refusing to make an order under s. 48 of the Magistrates’ Courts Act 1980. 


R. v. Southampton Magistrates’ Court, ex parte Newman Q.B.D. 664 


Procedure - defendant pleads guilty but submits mitigating facts - prosecution do not 
accept those facts - pre-sentence hearing to resolve disputed facts. 


The defendant appeared before a magistrates’ court charged with two offences of burglary. In 





each case the value of the property alleged to have been stolen was over £1,000. On May 15, 1986 the 
magistrates decided the matter was suitable for summary trial. The defendant elected summary trial 
and pleaded guilty to both charges. The defending solicitor then told the court that although he 
admitted committing the offences, the defendant did not accept having stolen as much property as 
was stated in the charges, but asserted he had only stolen property to a very small value. The 
prosecution was not prepared to accept the defendant’s assertion as to the amount of property he 
had stolen. There was, therefore, an issue not as to the ingredients of the offence of burglary but 
only as to the quantity and value of the property stolen by the defendant. The clerk advised the 
magistrates that, in those circumstances, a plea of not guilty should be entered. This was done 
despite the protestations of the solicitor for the defendant. 

The matter was then adjourned to August 1, 1986. On that date the magistrates stated they were 
not accepting jurisdiction and further adjourned the matter for committal proceedings. On 
November 14, 1986 the defendant was committed for trial at the Crown Court. 

The defendant applied for judicial review. 

Held: (i) Where a magistrates’ court had formally decided that an offence triable either way was 
suitable for summary trial, and the defendant had consented to summary trial and pleaded guilty, the 
magistrates had no power to discontinue the summary hearing and to commit the defendant for trial: 
Re Gillard (1985) 150 J.P. 45; see also R. v. St. Helens Magistrates’ Court, ex parte Critchley (1988) 152 
J.P. 102. 

(2) Where a defendant had entered an unequivocal plea of guilty and the plea involved a clear 
admission of the whole of the ingredients of the offence charged, the magistrates must accept that 
plea and cause it to be entered upon the record. That having been done, the magistrates should then 
consider any area of dispute as to facts which did not go to the ingredients of the offence, and hear 
evidence upon any disputed facts which it was necessary to resolve before passing sentence: R. v. 
Newton (1982) 77 Cr. App. Rep. 13; R. v. Williams (1983) 78 Cr. App. Rep. 32. The magistrates had 
proceeded wrongly in not accepting the defendant’s plea of guilty, in directing that a plea of not 
guilty be entered, and in changing to committal proceedings. Their decisions would be quashed and 
the magistrates ordered to cause pleas of guilty to be entered and proceed accordingly. 


Note 

In R. v. Newton (1982) 77 Cr. App. Rep. 13 it was held that where a plea of guilty amounts to an 
admission of all the ingredients of the offence but the defence does not admit all the facts alleged by 
the prosecution, the court must decide whether or not to hold a pre-sentence hearing to resolve the 
disputed facts. If the magistrates are of opinion that the conflict of fact will materially affect their 
sentence, they should require evidence to be called and resolve the issue in dispute: see also R. v. 
Williams (1983) 78 Cr. App. Rep. 32 and R. v. Smith (1986) 8 Cr. App. Rep. (S) 169. The defendant’s 
version of events must be accepted unless evidence is heard and the court finds against the 
defendant: R. v. Newton (above); but evidence is not required where the defendant advances an 
unbelievable explanation which conflicts with the natural inference from the facts: R. v. Hawkins 
(1985) 7 Crim. App. Rep. (S) 351; R. v. Walton [1987] Crim. L.R. 512. 

Applications for judicial review of decisions of Telford magistrates’ court. 


Part heard case - re-listed before fresh bench as justices of view they might not be able 
to remember evidence at earliest adjournment - whether original justices functus 
officio. 


On February 24, 1988, at the adjourned hearing of a part-heard case for reckless driving, the 
defence witness failed to attend and application was made to further adjourn the trial. The earliest 
date available to the justices was March 18 and, accepting the advice of the court clerk that that was 
perhaps too long an adjournment for them properly to remember the evidence they had heard at the 
first hearing, the justices directed that the case be re-listed before a fresh bench. When the case 
came before the fresh bench on March 11 the justices were advised by their clerk that the original 
bench who had part-heard the case, were still seized of the matter and not functus officio. Thereupon 
the justices ordered that the case be sent back to the original justices for hearing on March 18. 





Held: When the justices who had part-heard the case decided that they might not be able to 
remember the evidence at the earliest date on which they could resume the hearing and ordered the 
case to be re-listed before a fresh bench, they effectively disqualified themselves from continuing the 
hearing and were functus officio. Accordingly the decision to remit the case back to them would be 
quashed. 


Application: by Philip Stott for judicial review of a decision of the Trafford magistrates’ court in 
relation to the adjourned hearing of a part-heard case. 


R. v. Trafford Magistrates’ Court, ex parte Stott Q.B.D. 633 


R. v. Telford Magistrates’ Court, ex parte Darlington Q.B.D. 215 


Procedure - offence triable either way - decision as to mode of trial - whether and in what 
circumstances magistrates may review and reverse that decision. 


On April 26, 1985 the accused appeared before a magistrates’ court charged with offences of 
supplying and possessing a class A controlled drug. These offences were triable either way. Both 
prosecution and defence submitted that it was an appropriate casc for summary trial. The 
magistrates agreed that it was suitable for summary trial. There was no record that the accused was 
asked if he consented to summary trial and no plea was taken. The hearing was adjourned to May 
10, 1985. By the time of the adjourned hearing the prosecution had preferred a charge of attempting 


to supply a controlled drug as an alternative to the charge of actually supplying the drug. The 
magistrates proceeded to consider whether the additional charge of attempting to supply the drug 
and the original charges of supplying and possessing were suitable for summary trial. They came to 
the conclusion that each charge was more suitable for trial on indictment and proposed to proceed 
as examining justices. 


The accused applied for judicial review. 


Held: The magistrates sitting on May 10 were required to consider mode of trial in relation to 
the additional charge of attempting to supply a controlled drug. Their decision to commit for trial at 
the Crown Court was a proper exercise of their discretion and that decision would be upheld. 
However, as the magistrates sitting on April 26 had decided that the original charges of supplying 
and possessing the controlled drug were suitable for summary trial, the magistrates sitting on May 10 
had no power to change from summary trial to committal proceedings except as provided by the 
Magistrates’ Courts Act 1980. By s.20 of that Act, where the magistrates’ court had decided that the 
case was suitable for summary trial it was required to ask the accused if he consented to summary 
trial and, if he did, the court must proceed to summary trial. The court could only change from 
summary trial to committal proceedings in accordance with the terms of s.25 of the Act. By s.25(2) 
the court was empowered so to change the mode of trial after it had begun to try the information 
summarily. In this case, all that was done when the matter was before the court on May 10 was that 
the court had considered the mode of trial for the additional offence. It had not begun to try the 
original charges of supplying or possessing and, therefore could not change the decision to try those 
offences summarily. Consequently, the decision of the magistrates to commit the accused for trial on 
the original charges would be quashed. This produced the curious and unfortunate position that the 
accused stood committed for trial on the additional charge of attempting to supply the drug and the 
magistrates would commence to try the original charges of supplying or possessing the drug. It 
would, however, be open to them to change to committal proceedings once they had commenced to 
try those offences. 


Application for judicial review of a decision of Southend magistrates’ court. 


R. v. Southend Magistrates’ Court, ex parte Wood Q.B.D. 





Procedure - offences triable either way - magistrates’ court decides that offence suitable 
for summary trial - accused consents to summary trial and pleads not guilty - hearing 
adjourned to a trial date - at adjourned hearing further offences triable either way 
charged - whether magistrates’ court could commit the accused for trial on the 
original offences as well as for the further offences charged. 


On September 24, 1986 the accused, with others, appeared before a magistrates’ court charged 
with three offences of criminal damage. The offences formed part of a series of offences of the same 
character and were triable either way by virtue of s.22(7) of the Magistrates’ Courts Act 1980. The 
circumstances were briefly outlined to the magistrates who were of opinion that the offences could 
be tried summarily. The accused, and the other defendants, consented to summary trial. The accused 
pleaded guilty to one of the three offences and not guilty to the other two. The hearing was then 
adjourned for trial of the two offences to which the accused had pleaded not guilty. The matter came 
on for trial on December 29, 1986. On that day five additional charges of criminal damage were 
preferred. These additional charges formed part of the same series of offences as the three original 
charges and were therefore triable either way by virtue of s.22(7) of the 1980 Act. Following 
representations by the prosecution and the defence, the court decided that, although they were 
bound to retain the offence to which there had been a plea of guilty, the accused should be 
committed for trial for the two offences originally charged and to which the accused had pleaded not 
guilty, and for the five additional charges. 

The accused applied for judicial review seeking an order of mandamus requiring the magistrates’ 
court to try summarily the two original charges to which he had pleaded not guilty. 


Held: It was clear that in respect of the offence to which the accused had consented to summary 
trial and pleaded guilty he could not be committed for trial: R. v. Dudley Justices, ex parte Gillard 
[1986] A.C. 442; sub nom. In re Gillard (1986) 150 J.P. 45. It was also clear that in respect of the five 
additional charges, where there had been no previous decision by the magistrates’ court as to mode 
of trial, the court had acted within its jurisdiction in deciding to commit the accused for trial in 
respect of those offences. However, so far as the two original offences were concerned, the 
magistrates’ court had decided they were suitable for summary trial, the accused had consented to be 
tried summarily, and had pleaded not guilty. Consequently, the magistrates’ court could not commit 
him for trial otherwise than pursuant to s.25(2) of the Magistrates’ Courts Act 1980. This provision 
enabled the court to change from summary trial to committal proceedings only after it had begun to 
try the case. In this case the magistrates’ court had not begun to try the case. The entering of pleas 
of not guilty did not bring about a situation where the court had begun to try the case. Therefore, 
there would be an order of mandamus requiring the magistrates to hear the case summarily. The 
requirement to hear the case summarily would be subject to s.25(2) of the 1980 Act. Under that 
provision the magistrates’ court could, once it had begun to try the case, change from summary trial 
to committal proceedings. 

Application for judicial review of a decision of St. Helens magistrates’ court. 


R. v. St. Helens Magistrates’ Court, ex parte Critchley Q.B.D. 102 


Procedure - offences triable either way - magistrates decide suitable for summary trial 
and defendant consents to summary trial and pleads guilty - no power to change to 
committal proceedings. 


The defendant appeared before a magistrates’ court charged with two offences of burglary. In 
each case the value of the property alleged to have been stolen was over £1,000. On May 15, 1986 the 
magistrates decided the matter was suitable for summary trial. The defendant elected summary trial 
and pleaded guilty to both charges. The defending solicitor then told the court that although he 
admitted committing the offences, the defendant did not accept having stolen as much property as 
was stated in the charges, but asserted he had only stolen property to a very small value. The 
prosecution was not prepared to accept the defendant’s assertion as to the amount of property he 





had stolen. There was, therefore, an issue not as to the ingredients of the offence of burglary but 
only as to the quantity and value of the property stolen by the defendant. The clerk advised the 
magistrates that, in those circumstances, a plea of not guilty should be entered. This was done 
despite the protestations of the solicitor for the defendant. 

The matter was then adjourned to August 1, 1986. On that date the magistrates stated they were 
not accepting jurisdiction and further adjourned the matter for committal proceedings. On 
November 14, 1986 the defendant was committed for trial at the Crown Court. 

The defendant applied for judicial review. 

Held: (1) Where a magistrates’ court had formally decided that an offence triable either way was 
suitable for summary trial, and the defendant had consented to summary trial and pleaded guilty, the 
magistrates had no power to discontinue the summary hearing and to commit the defendant for trial: 
Re Gillard (1985) 150 J.P. 45; see also R. v. St. Helens Magistrates’ Court, ex parte Critchley (1988) 152 
J.P. 102. 

(2) Where a defendant had entered an unequivocal plea of guilty and the plea involved a clear 
admission of the whole of the ingredients of the offence charged, the magistrates must accept that 
plea and cause it to be entered upon the record. That having been done, the magistrates should then 
consider any area of dispute as to facts which did not go to the ingredients of the offence, and hear 
evidence upon any disputed facts which it was necessary to resolve before passing sentence: R. v. 
Newton (1982) 77 Cr. App. Rep. 13; R. v. Williams (1983) 78 Cr. App. Rep. 32. The magistrates had 
proceeded wrongly in not accepting the defendant’s plea of guilty, in directing that a plea of not 
guilty be entered, and in changing to committal proceedings. Their decisions would be quashed and 
the magistrates ordered to cause pleas of guilty to be entered and proceed accordingly. 


Note 

In R. v. Newton (1982) 77 Cr. App. Rep. 13 it was held that where a plea of guilty amounts to an 
admission of ali the ingredients of the offence but the defence does not admit all the facts alleged by 
the prosecution, the court must decide whether or not to hold a pre-sentence hearing to resolve the 
disputed facts. If the magistrates are of opinion that the conflict of fact will materially affect their 
sentence, they should require evidence to be called and resolve the issue in dispute: see also R. v. 
Williams (1983) 78 Cr. App. Rep. 32 and R. v. Smith (1986) 8 Cr. App. Rep. (S) 169. The defendant’s 
version of events must be accepted unless evidence is heard and the court finds against the 
defendant: R. v. Newton (above); but evidence is not required where the defendant advances an 
unbelievable explanation which conflicts with the natural inference from the facts: R. v. Hawkins 
(1985) 7 Crim. App. Rep. (S) 351; R. v. Walton [1987] Crim. L.R. 512. 

Applications for judicial review of decisions of Telford magistrates’ court. 


R. v. Telford Magistrates’ Court, ex parte Darlington Q.B.D. 215 


Procedure - right of suspect in custody to consult a solicitor before providing specimen of 
breath under s.8 of Road Traffic Act 1972 - whether reasonable excuse for failure to 


supply if opportunity to consult not permitted - Police and Criminal Evidence Act 
1984, s.58. 


In each of the four cases the defendant was charged with failing without reasonable excuse to 
provide a specimen of breath for analysis when required to do so, contrary to s.8 of the Road Traffic 
Act 1972, and the point raised concerned the effect on the procedure under that section of s.58 of 
the Police and Criminal Evidence Act 1984. The appeals were heard together and the relevant facts 
may be summarized as follows: 

(1) In the Billington case the justices found that as there had been a breach by the police of s.58 
of the Police and Criminal Evidence Act 1984 in that the defendant was not permitted to consult a 
solicitor as soon as practicable he had a reasonable excuse for his failure to provide a specimen of 
breath for analysis. They accordingly dismissed the information. 

(2) In the case of Chappell the justices found, on the facts, that the defendant was allowed to 
consult a solicitor as soon as practicable within the meaning of s.58, but that even if there had been a 





breach of that section, the defendant did not have a reasonable excuse for failing to provide a 
specimen. They accordingly convicted the defendant. 

(3) In Rumble there was a conflict of evidence as to the circumstances in which the defendant 
failed to provide a breath specimen at the police station following his arrest. The justices found, 
however, that as there had been a breach of para. 3 of the Code of Practice C under the Police and 
Criminal Evidence Act 1984 and the defendant "became frightened and agitated and did not have his 
rights read and explained to him", he did have a reasonable excuse for his failure to provide a 
specimen for analysis. Accordingly they dismissed the case. 

(4) In the case against the appellant Corywright the justices found that he refused to supply a 
breath specimen for analysis until he had consulted a solicitor and, being of opinion that s.58 of the 
1984 Act did not entitle a defendant to have the procedure under s.8 of the Road Traffic Act 1972 
deferred pending the arrival of a solicitor, they convicted him. 

On appeal to the Divisional Court counsel for the defendants in all four cases argued that s.58 of 
the 1984 Act had effected a fundamental change in the pre-existing law governing the procedure 
under s.8 of the Road Traffic Act 1972 and submitted: 


(a) that a person arrested and held in custody pending the provision of a specimen under the 
latter section had an unconditional right to consult a solicitor privately as soon as practicable; 

(b) that the police had no discretion to refuse such a person access to a solicitor and if a duty 
solicitor was not available they must wait until a solicitor could be found; and 

(c) a defendant who failed or refused to provide a specimen before he had had the 
opportunity of consulting a solicitor had a reasonable excuse for his failure to supply a specimen. 


Held: 1. There was nothing in the Police and Criminal Evidence Act 1984 or in the Code of 
Practice under that Act which required the police, whether expressly or by implication, to delay the 
taking of a specimen for analysis under s.8 of the Road Traffic Act 1972 pending consultation 
between the defendant and a solicitor. Failure to accord to a defendant the right to consult a 
solicitor as soon as practicable conferred by s.58 of the 1984 Act did not furnish the defendant with a 
reasonable excuse for failing to provide a specimen for analysis when requested. 

2. Accordingly the appeal in the case of Billington would be allowed and the appeals in the cases 
of Chappell and Corywright would be dismissed. The case of Rumble would be remitted to the 
justices for further consideration of the question raised by the justices regarding the defendant’s 
inability to provide a specimen. 


Appeals: (by way of case stated) by the Director of Public Prosecutions against the dismissal of 
informations against Julien Robert Billington and Glen Roy Rumble, and by the defendants 
Leonard Desmond Chappell and Nicholas John Corywright against their convictions, in each case in 
respect of an offence under s.8 of the Road Traffic Act 1972. 


Director of Public Prosecutions v. Billington; Chappell v. Director 
of Public Prosecutions; Director of Public Prosecutions v. Rumble 
and Corywright v. East O.B.D. 


Summary jurisdiction - whether justices can determine validity of bye-law under which 
defendant has been charged and which he seeks to challenge, or whether validity 
must be determined on judicial review. 


The two cases raise the same issue regarding the jurisdiction of a magistrates’ court to determine 
the validity of a bye-law under which a defendant is charged, and were dealt with together. 

In the first case the two applicants were convicted at Newbury magistrates’ court of an offence 
under a bye-law. They appealed against their conviction to the Reading Crown Court on the ground 
that the bye-law was invalid. When the prosecution applied for the appeal hearing to be adjourned 
so as to enable the validity of the bye-law to be determined by the Divisional Court the applicants 
objected and sought to have the issue determined by the Crown Court. Taking the view that it had 





no jurisdiction to inquire into the validity of the bye-law, the Crown Court declined to do so, and 
adjourned the appeal for the matter to be resolved on an application for judicial review. 

Similarly, in the second case, the Devizes justices adjourned the summary proceedings against the 
applicant Lee charged with an offence under a bye-law to enable him to apply by way of judicial 
review for the issue of the validity of that bye-law to be determined. 


Held: When a defendant in summary proceedings wished to challenge the validity of a bye-law 
under which he had been charged it was open to the justices (and on appeal against conviction, to 
the Crown Court) to hear and determine the issue of its validity. It was not necessary for the 
defendant to proceed first by way of judicial review. 

Accordingly orders of mandamus would be directed to the Reading Crown Court and the 


Devizes justices respectively to hear and determine the issue of the validity of the relevant bye-law in 
each case. 


Applications: by judicial review of the decisions of the Reading Crown Court and the Devizes 


justices regarding their jurisdiction to determine the validity of a bye-law which the defence sought 
to challenge. 


R. v. Reading Crown Court, ex parte Hutchinson and Smith and 
R. v. Devizes Justices, ex parte Lee Q.B.D. 


Summary trial - power of justices to sit in camera. 


The defendant pleaded guilty to driving with excess alcohol contrary to s. 6(1) of the Road 
Traffic Act 1972 as amended and sought to advance special reasons in order to exclude or reduce the 
mandatory 12 months’ driving disqualification. Her solicitor invited the justices to deal with that 
matter in camera because embarrassing and intimate details of her personal life with her husband 
pending divorce proceeedings and her medical history would have to be given by her and she had an 
overwhelming fear of revealing them publicly. It was contended that unless the defendant could give 
evidence of those matters in camera she could not give evidence at all and the plea of special reasons 
could not be made. Having been referred to para. 1.9 of Stone’s Justices’ Manual 1986, the justices 
ordered the public and the press to leave the court and heard, in camera, evidence from the 
defendant and her daughter. Thereafter the justices announced in open court their decision to 
disqualify the defendant from driving for only three months with a fine of £200 and endorsement of 
her driving licence with four penalty points. 

On application for a declaration that the decision of the justices to exclude the press and the 
public from the court was contrary to law: 


Held (refusing the application): On the authority of decided cases justices were entitled to 
conduct proceedings in camera where it became necessary in order to administer justice, but it was a 
very exceptional step to take and should be avoided if there was any other way of serving the 
interests of justice. It should be plainly understood, therefore, that save where a statute otherwise 
provided, it was undesirable that any part of proceedings in a magistrates’ court should be heard in 
camera unless there were compelling reasons, the existence of which would be rare, why this should 
be done. Any application to justices to hear proceedings in camera must be regarded carefully 
bearing in mind the principles enunciated in the cases of Scott v. Scott [1913] A.C. 417 and Attorney 
General v. Leveller Magazine Ltd (1979) 143 J.P. 260; [1979] A.C. 440. 


Per Lord Justice Watkins: "If we were here concerned with the justices’ exercise of discretion in 
deciding whether to sit in camera, a careful examination of Scott and Leveller would need to be made 
in this judgment. Suffice it to say that I question that the justices exercised their discretion correctly 
in this case. Their reason for doing so seems wholly unsustainable and out of accord with principle. 
But that is not the issue. The issue is whether they had the power to do what they did.” 


Application: by Simon Mark Evans, a journalist, and his employers, Berrows Newspapers Ltd., 
for a declaration that a decision of the Malvern justices excluding the press and public from court 
proceedings was contrary to law. 





R. v. Malvern Justices, ex parte Evans and Berrows Newspapers Ltd. 
Q.B.D. 


Summary trial - when the trial begins. 


The appellant was charged on January 8, 1986, with the possession of a foreign passport, which 
he knew or had reasonable cause to believe, to be false, contrary to s. 26(1)(d) of the Immigration 
Act 1971. The offence was committed more than six months, but less than three years, before that 
date, and the prosecution was brought under the extended time limit in s. 28(1) of that Act. That 
section provides that such an information may be tried by a magistrates’ court if it is laid not more 
than two months after the date certified by a chief officer of police to be the date on which evidence 
sufficient to justify proceedings came to the notice of the police. In the present case, such evidence 
came to the notice of the police just before the date on which the appellant was charged on January 
8, but the certificate was not signed until January 30. 

The appeliant appeared before the magistrates’ court on January 28, 1986, and pleaded not guilty 
and the case was adjourned until February 12, when he was found guilty. On appeal to the Crown 
Court, the appellant contended that the trial was a nullity in that the certificate should have been in 
existence when the trial commenced - i.e., when he first appeared before the justices on January 28 
and pleaded not guilty. The Crown Court dismissed the appeal. 


Held: The entering of a piea of not guilty before the magistrates’ court did not mark the 
commencement of the trial, but merely the need for a trial if that plea was maintained. In the 
present case, the trial began and finished on February 12 which was after the relevant certificate was 
signed. Accordingly, the appeal failed. 


Appeal: by Abdul Kalam Azad Quazi by way of case stated against a decision of Knightsbridge 
Crown Court dismissing his appeal against conviction by Camberwell magistrates’ court for an 
offence under s. 26(1)(d) of the Immigration Act 1971. 


Quazi v. Director of Public Prosecutions Q.B.D. 385 


Withdrawal of summons with leave of justices on defendant agreeing to be bound over - 
whether subsequent private prosecution for same offence is an abuse of process of 
court - relevant considerations. 


On April 2, 1987, a summons issued on the information of the police against the applicant for 
assault occasioning actual bodily harm was withdrawn by the Crown Prosecution Service with the 
leave of the justices on the appiicant consenting to be bound over to keep the peace. On April 8, 
1987, a fresh summons for the same offence was issued against the applicant on the information of 
the victim of the alleged assault, the justices not then having been informed of the existence and 
withdrawal of the original summons. 

When the matter came before the court for hearing on September 30, the justices refused an 
application not to proceed upon the summons or, alternatively, to dismiss it, taking the view that it 
was more in the interests of justice that an individual should have recourse to the courts to have an 
allegation considered, than to be bound by a decision taken by a third party (namely the Crown 
Prosecution Service) over which he had no control. On an application for an order of prohibition to 
restrain the justices from proceeding with the trial: 


Held: 1. Where an application was made for a fresh summons to be issued on the basis of the 
same facts as a previous summons which was withdrawn, justices should be made aware of the 
circumstances in which that withdrawal occurred in order to consider whether the application was a 
proper use of the process of the court or was merely vexatious. The withholding of material 
information was in itself a critical factor in determining whether a summons should be set aside as 
an abuse of the process of the court (R. v. Bury Justices, ex parte Anderton and Others (April 3, 1987), 





(unreported)). 

2. Although the withdrawal of a summons with the consent of the justices was not a bar to 
further proceedings for the same offence when there has been no adjudication on the merits of the 
original charge and the defendant has not been put in jeopardy, it was relevant consideration in the 
present case that the withdrawal had been conditional on the applicant consenting to be bound over. 

In the circumstances of the present case it would be unjust to the applicant and an abuse of the 
process of the court for the matter to proceed. Accordingly an order of prohibition would be made. 


Application: for judicial review and an order of prohibition to restrain the Grays justices from 
proceeding with the trial of an information against Michael John Low, the applicant. 


R. v. Grays Justices, ex parte Low Q.B.D. 627 


PRACTICE DIRECTION 


Family Division - Children and young persons - evidence - where a ward of court is a 
witness in criminal proceedings - principles governing the granting of leave of the 
court for the police to interview the ward. 


In Re K (Minors) (1988) 152 J.P. 185 the court held that, where a child has been interviewed by 
the police in connexion with contemplated criminal proceedings and the child subsequently becomes 
a ward of court, no leave of the wardship court is required for the child to be called as a witness in 
those proceedings. Where the police desire to interview a child who is already a ward of court 
application must be made for leave for the police to do so. Where leave is given the order should, 
unless there is some special reason which requires the contrary, give leave for any number of 
interviews which may be required by the prosecution or the police. If it is desired to conduct any 
interview beyond what is permitted by the order further application should be made for this 
purpose. 

No evidence or documents in the wardship proceedings or information about wardship 
proceedings should be disclosed in the criminal proceedings without the prior leave of the wardship 
court. 

The President directs that all of the above applications be made to a Judge on summons on 
notice to all parties. 

Issued with the concurrence of the Lord Chancellor. 


B.P. TICKLE 


November 11, 1987 Senior Registrar 


RATING AND VALUATION 


Rating - newly consiructed, unoccupied premises - whether rates can be demanded on 
the basis of proposed valuation - whether rates can be demanded before the 


exhaustion of the appeal process in respect of a completion notice - General Rate Act 
1967. 


The appellants were the rating authority. The respondents owned certain office premises, 
consisting of two buildings, which were nearing completion. The appellants served a completion 
notice on the respondents, under para. 8 of sch. 1 to the General Rate Act 1967, specifying 
September 1, 1983 as the date to be treated as the date of completion. In March 1984 the valuation 





officer proposed valuations for entry in the valuation list. The respondents appealed against these 
proposals to the local valuation court. The appellants sought to recover rates in respect of the 
buildings, even though the valuations were under appeal. The demands, which were based on the 
proposals, covered the periods from the expiry of three months after the date specified in the 
completion notice until the dates when the buildings became occupied. 

The appellants then sought to enforce the recovery of the rates by means of proceedings for 
winding-up the respondents and by distress proceedings in the magistrates’ court. Both sets of 
enforcement proceedings were restrained by injunction. 

The appellants’ argument was (a) if new premises become occupied, rates can be demanded even 
though the addition of the hereditament to the valuation list has only reached the valuation stage, 
with any overpayment or underpayment being corrected when the valuation is finalized; (b) para. 
1(1) of sch. 1 to the 1967 Act, dealing with the rating of unoccupied premises, concludes with the 
words "... and the provisions of this Act shall apply accordingly as if the hereditament were occupied 
during that relevant period of vacancy by the owner" (emphasis added): therefore (c) rates can be 
demanded in respect of unoccupied premises on the basis of valuation proposals. 

Against this, the respondents argued that para. 5(1) of the schedule indicates that a demand for 
rates can be made only when a hereditament first appears in the valuation list, and cannot be made 
on the basis of proposed valuation. As a subsidiary point, the respondents also sought a declaration 
that they were not liable to pay unoccupied property rates until their appeal against the completion 
notice had been finally decided. 

In the High Court, Mervyn Davies, J., held in favour of the company on the principal point and 
felt it unnecessary to decide the subsidiary point, although had he had to do so he would have 
refused to make the declaration. 


On appeal to the Court of Appeal by the rating authority and cross-appeal by the company, 


Held (a) (dismissing the appeal, Dillon L.J., dissenting): On the proper construction of para. 5 of 
sch. 1 to the 1967 Act, the rates could not be demanded at at time when the rateable value had not 
been established; and (b) (dismissing the cross-appeal, Dillon L.J., concurring): there is nothing in 
the 1967 Act to preclude the rating of an owner in respect of unoccupied property until after the 
appeal process for determining the date of completion has been exhausted. 


Appeal against a decision of Mervyn Davies, J., in the High Court. 


Trendworthy Two Limited v. London Borough of Islington C.A. 


Rating - proposed increases in rateable values - whether rates can be collected by 
reference to the proposed rateable value before it is actually entered in the valuation 
list - General Rate Act 1967. 


Where a rateable value for a given hereditament appears in a valuation list, and during the rating 
year the valuation officer proposes to increase the rateable value, such proposal being accepted by 
the rating authority but being challenged by the ratepayer, the sum recoverable by the rating 
authority by way of rates for that year is to be calculated by reference to the proposed increased 
rateable value of the premises, and not by reference to the existing entry in the valuation list. 


Application for judicial review of a decision of Hackney London Borough Council. 


R. v. Hackney London Borough Council, ex parte 
S.G. Warburg Group Management Limited Q.B.D. 597 


Rating - treating occupied hereditaments as being unoccupied - s. 46A, General Rate Act 
1967. 





When applying s. 46A of the General Rate Act 1967 (which is to the effect that for the purposes 
of that Act a hereditament should be treated as being unoccupied if, apart from that provision, the 
only reason it would fail to be treated as being occupied is that it contains plant, machinery or 
equipment which has been, or is intended to be, used in the hereditament), the proper approach for 
the rating authority or the justices is to ask themselves whether, but for the presence of the plant, 
machinery or equipment, they would have found rateable occupation to exist. However, there will 
practically always be some other matter or matters as well as the presence of plant, machinery or 
equipment - such as ownership of the hereditament - which will be relevant to the decision-making 
process. 


Appeal by way of case stated against a decision of the justices sitting in South Yorkshire. 


Sheafbank Property Trust PLC v. Sheffield Metropolitan District Council Q.B.D. 347 


REGISTERED HOMES 


Standard of proof and matters which may legitimately be taken into account when 


dealing with appeals against cancellation or variation of registration - Registered 
Homes Act 1984. 


1) Where a person having the benefit of registration under the Registered Homes Act 1984 
appeals to the Registered Homes Tribunal against a decision made as a result of either the urgent 
procedure of an application to a magistrate, under s.11 of the Act, or the ordinary procedure of 
cancellation by the registration authority, under s.12 of the Act, (a) the burden of proof in the 
appeal is on the registration authority, and (i) the standard of proof is the balance of probabilities, 
but (ii) the more serious the allegation the higher the standard of proof which will be required; and 
(b) subject to the discretion of the Tribunal, the registration authority may adduce evidence which 
tends to establish a serious risk to the life, health or well-being of the residents of a home, even 
though such evidence either (i) relates to events arising after the magistrate’s order, or (ii) was not 
referred to in the registration authority’s written Statement of Reasons (as the case may be); 

2) Where there is an appeal to the Registered Homes Tribunal against a decision made as a 
result of the urgent procedure, (a) subject to the power of the chairman of the Tribunal to admit 
evidence if he is satisfied that its reception is in the interests of justice, evidence relating to the 
grounds set out in s.10 of the Act is admissible only if it is relevant to the issue of whether there was 
a serious risk to the life, health or well-being of the residents of the home; and (b) if the Tribunal 
finds that the evidence shows that the appellant is not a fit person to be concerned in carrying on a 
residential care home, but nevertheless fails to prove any serious risk to the life, health or well-being 
of the residents of the home, the Tribunal should not confirm the magistrate’s order. 


Semble: If a registration authority has material which it believes justifies an urgent application 
under s.11 of the Act, but nevertheless realistically recognizes that it may fail either to obtain an 
order from the magistrate, or to resist an appeal against such an order, there is no reason why both 
the urgent and the ordinary procedures should not be initiated simultaneously, and indeed, (per Sir 
John Donaldson, M.R.), such duality of proceedings should be the norm. 

Appeal against a decision of Farquharson, J. in the Queen’s Bench Division of the High Court. 


Lyons and Lyons v. East Sussex County Council C.A. 488 
ROAD TRAFFIC ACTS 


Excess alcohol - service record and machine log of Lion Intoximeter 3000 machine - 
whether witness summons properly granted. 





The defendant was charged with driving a motor vehicle with excess alcohol on March 19, 1987. 
He had provided two specimens of breath on a Lion Intoximeter 3000 machine. The first specimen 
produced a reading of 62; and the second a reading of 61. The calibration check on the machine 
showed that it was working correctly. 

The defendant’s counsel informed the magistrate that he had specific instructions that when the 
defendant had been required to provide a specimen of breath a number of police officers were 
present who were ‘tinkering’ or ‘fiddling’ with the device and were saying that it was not functioning 
properly. On this basis the magistrate saw fit to grant a witness summons requiring the relevant 
police officer to attend court and produce the service record and the machine log. 


Held: Following R. v. Coventry Magistrates’ Court, ex parte Perks [1985] R.T.R. 74 and R. v. 
Skegness Magistrates’ Court, ex parte Cardy [1985] R.T.R. 49, that the application for the witness 
summons was not to be decided by the magistrate at the outset. As was clear from the authorities, 
such an application made at that stage could only be regarded in reality as a fishing expedition which 
it was hoped might lead to some information being disclosed which would be of assistance to the 
defence. 

It was for the defence at the conclusion of the prosecution case to call evidence which of itself 
tended to suggest that the evidence provided by the print-out was unreliable, because the machine 
was not working correctly. Whether or not that evidence proved to be worthy of credit was a matter 
to be discovered at the appropriate time during the course of the trial. The prosecution might come 
to the conclusion having heard that evidence that it was necessary to call evidence as to the reliability 
of the machine at the material time, or rather, further evidence having regard to the fact that the 
print-out itself contained evidence as to the reliability of the machine. 


Application by the Director of Public Prosecutions for judicial review of a decision by a 
stipendiary magistrate sitting at Tower Bridge magistrates’ court. 


R. v. Tower Bridge Magistrates’ Court, ex parte Director of 
Public Prosecutions Q.B.D. 


Reckless driving - defence of necessity or duress of circumstances. 


The applicant was convicted of reckless driving contrary to s. 2 of the Road Traffic Act 1972. A 
few weeks before the incident the appellant’s passenger had been in a vehicle when another man had 
been shot by a 12-bore shotgun and severely injured and when the passenger had been chased and 
had only narrowly escaped. Immediately before the alleged reckless driving, two young men in 
civilian clothes had come running towards the vehicle. The appellant believed that this was an 
assassination attempt on his passenger and drove off in a way which he accepted was at an excessive 
speed and not normal. The two men were, in fact, police officers. 


Held (allowing the appeal and quashing the conviction), applying R. v. Willer (1986) 83 Cr. App. 
R. 225 and R. v. Howe [1987] 1 All E.R. 771, that necessity could and could only be a defence to a 
charge of reckless driving where the facts established "duress of circumstances", as in Willer, i.c., 
where the defendant was constrained by circumstances to drive as he did to avoid death or serious 
bodily harm to himself or some other person. Such a defence of "duress of circumstances" is 
available only if from an objective standpoint the defendant could be said to be acting in order to 
avoid a threat of death or serious injury. 


Appeal by Francis Gerald Conway against his conviction at Reading Crown Court on March 30, 
1988, for reckless driving contrary to s. 1 of the Road Traffic Act 1972. 


R. v. Conway C.A. (Crim. Div.) 649 





SHOPS 


Sunday trading - specified transactions permissible - whether certain items were motor 
accessories - items used in connexion with motorised caravans - statutory 
interpretation - Part IV, sch. 5 Shops Act 1950. 


There were eight appeals before the court in relation to a similar point on the interpretation of 
some of the provisions of the Shops Act 1950, in particular, sch. 5 of that Act. In the cases 
considered each defendant was a retailer whose shop was open on a Sunday. A variety of items were 
sold by each of the defendants, including abrasive pads, brush cleaner, ceramic tiles, creosote, gloss 
paint, wallpaper, roofing felt, timber and so on. In respect of seven of the cases the magistrates 
accepted that all of these items fell within the meaning of "motor accessories" and thus within one of 
the permitted exceptions in sch. 5 to the Act. In the other case the justices were of the opinion that 
the items were not within the exception. The prosecutor appealed in seven of the cases and the 
defence in respect of one. On appeal: 


Held: That the justices must ask themselves whether in the ordinary and natural use of language 
an item is capable of being described as a motor supply or accessory. In reaching a conclusion the 
justices do not need evidence as to capacity. There is a difference between asserting that an object 
can be used as a motor accessory and that an object is a motor accessory. To hold that any of the 
items in these cases was a motor accessory was perverse. 


Hadley v. Texas Homecare Ltd.; Michael Alun Evans v. Texas 
Homecare Ltd.; Salisbury District Council v. R.M.C. Homecare 
(South) Ltd.; Neil Hudson Morton v. Wickes Building Supplies Ltd.; 
Rochford District Council v. Texas Homecare Ltd.; Luton 

Borough Council v. Texas Homecare Ltd.; Paul Madeley 

Ltd. v. Leeds City Council; Tameside Metropolitan Borough 
Council v. W.H. Smith Do-It-All Ltd. Q.B.D. 


THEFT 


Appropriation by tenant of housing benefit received for payment of rent - Theft Act 1968, 
s. 5(3). 


The defendant, having fallen into arrears of rent for his bed-sit, was assessed by the council 
housing services department to be entitled to £59.98 per week. A cheque for £479.84 was sent to him 
which he cashed but gave only £200 to his landlord and spent the rest on himself, although arrears of 
rent were still outstanding. The defendant was charged with stealing £279.84 belonging to the city 
council and at the conclusion of the prosecution case the justices upheld a submission that there was 
no case to answer. 

On appeal by the prosecution by way of case stated: 


Held (dismissing the appeal): the case turned on the construction of s. 5(3) of the Theft Act 
1968 as to whether or not there was a legal obligation by the defendant to the city council to deal 
with the housing benefit in a particular way. Although the defendant had a legal obligation to his 
landlord to pay the rent, he did not have a legal obligation to the City Council to apply the cheque 
for that purpose. 


Appeal: by way of case stated against the dismissal by the Portsmouth justices of a charge of theft 
against David John Huskinson. 





Director of Public Prosecutions v. Huskinson Q.B.D. 


Going equipped for theft - whether offence committed when defendant in possession of 
equipment at time of attempted theft or theft. 


The appellant was convicted at the magistrates’ court of having with him, when not at his place of 
abode, articles for use in the course of or in connexion with theft, contrary to s. 25(1) of the Theft 
Act 1968. The facts of the case were that the appellant and another man, intending to steal petrol, 
were seen in possession of two cans and a piece of tube near to two motor cars from which they had 
forced off the petrol caps. They were disturbed before they could siphon any petrol and they ran off 
taking the cans and tube with them. 

On appeal by way of case stated it was submitted for the appellant that on the authority of R. v. 
Ellames (1974) 138 J.P. 682; [1974] 3 All E.R. 130 an offence under s. 25(1) could not be committed 
where the possession was not with reference to some future attempt at theft or theft but was by 
reference to an attempt which had actually occurred. 


Held (dismissing the appeal): In the present case the theft (which was not in the event 
committed) was to be posterior to the acquisition of possession of the articles and it was immaterial 
whether or not theft was in fact achieved. There was no reason why a person should not be charged 
with an offence under s. 25(1) of the Theft Act 1968 as well as with attempted theft or theft where 
the circumstances in which he was in possession of the articles were those of an attempt or of the 
completed crime. 


Appeal: by way of case stated by the Telford justices in respect of their conviction of Stephen 
Scott Minor of an offence under s. 25(1) of the Theft Act 1968. 


Minor v. Director of Public Prosecutions Q.B.D. 30 


Theft Act 1968 - meaning of the word "execution" in s.20(2). 


These two cases raised the question of the meaning of the word "execution" in s.20(2) of the 
Theft Act 1968 and were dealt with together. 


R. v. Young 

The appellant was convicted on two counts of an indictment, namely, (1) procuring the execution 
of a valuable security by deception and (2) conspiring to procure the execution of a valuable security 
by deception. 

The prosecution case was that the appellant had allowed his bank account to be used by criminals 
in the course of a conspiracy whereby money was deposited in that account by means of a forged 
cheque so that withdrawals could be made from the account, thus fraudulently realizing the proceeds 
of the forged cheque. On the first charge the appellant had drawn a cheque for £347 on the account 
in favour of another man, which was honoured, and on the second charge an attempt to obtain, via a 
Swiss bank, payment on a cheque for £56,000 drawn on the account, was unsuccessful. 

On appeal against conviction it was conceded by counsel on behalf of the Crown that the 
convictions could not be sustained because of the defects in the trial Judge’s summing-up, but 
counsel sought the court’s ruling on the interpret-ation of the word "execution" in both counts. 


R. v. Kassim 
The appellant was convicted on 10 counts of an indictment each charging him with procuring the 
execution of a valuable security by deception, contrary to s.20(2) of the Theft Act 1968. 





The case for the Crown was that the appellant had opened a number of bank accounts, all of 
them under the same false name and address, and then drawn a large number of cheques on those 
accounts which resulted in the accounts being overdrawn by a total of £8,338. He had also obtained 
an Access card under the same false name and address and used it in a large number of transactions. 


Submissions: 

At the hearing of the appeals it was submitted by counsel for both appellants that the meaning of 
the word "execution" in the phrase "procure the execution of a valuable security" was confined to the 
signing or doing something to the face of the document, and did not include, as contended by 


counsel for the Crown, “payment out of the value" of the valuable security or "give effect to or carry 
out the terms of the document". 


Held: The word "execution" in s.20(2) of the Theft Act 1968 meant "give effect to or carry out the 
terms of the document" and could not properly be limited to the signing or doing something to the 
face of the document. There was an execution within the meaning of the sub-section of all the 
valuable securities referred to in the counts appealed against in both cases. 

The appeal of Kassim dismissed. 

The appeal of Young allowed on the ground of misdirection of the jury. 

Appeals: by Colin William Young against his conviction at the Inner London Crown Court and 
by Semiyu Gbenga Kassim against his conviction at Southwark Crown Court, in each case raising the 
question as to the correct interpretation of the word "execution" in s.20(2) of the Theft Act 1968. 


R. v. Young; R. v. Kassim C.A. Crim. Div. 405 


TOWN AND COUNTRY PLANNING 


Planning law - enforcement action - matters which may be raised as a defence in 
criminal proceedings - ss. 89 and 243, Town and Country Planning Act 1971. 


The appellant occupied certain land. In breach of planning control he stationed a structure on 
the land. The structure consisted of two mobile homes and a caravan bolted together to form a 
single residential unit. The local planning authority issued two enforcement notices, alieging material 
change of use. The allegation was, as to one notice, the stationing of a "mobile home" and, as to the 
other notice, the stationing of a "residential caravan" on the land. Each notice required the 
discontinuance of the use. 

The appellant, having unsuccessfully challenged one of the enforcement notices by way of an 
appeal to the Secretary of State for the Environment, failed to comply with both notices. The local 
planning authority prosecuted the appellant in respect of both notices. He elected trial by jury. At 
the end of the prosecution case it was submitted on his behalf that there was no case to answer, 
because the prosecution had failed to prove that the structure which in fact existed came within the 
terms of either of the enforcement notices. 

The prosecution contended that the submission of no case to answer was based on an argument 
which was a ground of appeal to the Secretary of State under s. 89 of the Town and Country 
Planning Act 1971, and that by virtue of s. 243 of that Act, matters which could be relied upon as 
grounds of appeal to the Secretary of State, could not be raised by way of a defence in criminal 
proceedings. 

The appellant argued that in criminal proceedings what should be in issue is the state of facts 
existing at the time when it is alleged the offence was committed, rather than the state of facts 
existing at the time when the enforcement notice was issued. Whilst in the present case there was a 
coincidence of identity between the two sets of facts, in principle a defendant in criminal proceedings 





should be able to raise the defence which the appellant was raising because the burden of the 
enforcement notice runs with the land, irrespective of changes of ownership and/or occupation. 

The Judge rejected the submission, whereupon the appellant changed his plea, and was 
convicted. On appeal to the Court of Appeal, 


Held (dismissing the appeal): In effect the appellant was challenging the validity of the 
enforcement notice on grounds which were within s. 243 of the 1971 Act, and therefore the Crown 
Court had been right to hold that the challenge could not be raised in criminal proceedings. 


Appeal against a ruling of Judge Gower, Q.C., sitting in the Crown Court at Lewes. 
R. v. Keeys C.A. 


Planning law - when is an appeal against an enforcement notice "finally determined"? - 
ss. 88(10) and 246, Town and Country Planning Act 1971. 


(a) The process of appeal to the High Court under s. 246 of the Town and Country Planning Act 
1971 is an integral part of the process of appeal to the Secretary of State under s. 88 of the Act, 
because if the s. 246 appeal succeeds, the s. 88 appeal will be remitted to the Secretary of State for 
rehearing and determination; therefore (b) there is no "final determination" of a s.88 appeal (for the 
purposes of s. 88(1) of the 1971 Act), when leave to appeal to the Court of Appeal has been given, 
the appeal has been lodged, but the result of the appeal is not yet known; and therefore it follows 
that (c) a defendant cannot be properly convicted of failing to comply with an enforcement notice 
where the offence is alleged to have been committed while the s. 246 appeal is still extant, because 
during that period there will be no "final determination’. 

(Observations in Dover District Council v. McKeen and McKeen (1985) 149 J.P. 468; (1985) 1 
L.G.R. 136; (1985) 50 P. & C.R. 250; and London Parachuting Ltd. and Another v. Secretary of State 
for the Environment and South Cambridgeshire District Council (1986) 52 P. & C.R. 376 doubted). 


Appeals against convictions for using land in breach of an enforcement notice. 


R. v. Kuxhaus and Others C.A. 


TRADE DESCRIPTIONS ACTS 


Application for certiorari - whether statement in MOT Certificate could amount to 
indication within ss. 1 and 2 Trade Descriptions Act 1968. 


A customer went to a garage and saw a Land Rover which he was interested in buying. He 
discussed it with the proprietor and eventually agreed to buy it subject to certain minor repairs being 
carried out and that the vehicle was MOT tested successfully. These things were done and the 
delivery went ahead, the purchaser receiving an MOT certificate stating that the approximate year of 
manufacture was 1971. A short time later it was discovered that the vehicle was made in 1962. There 
was evidence that an employee of the garage had stated during the negotiations that the year of 
manufacture was 1971 or thereabouts. The justices, however, did not hear any evidence. They 
accepted the defence argument that they had no jurisdiction on the basis of the decision in Wycombe 
Marsh Garages v. Fowler [1972] 3 All E.R. 248. In that case it was held that an MOT test certificate 
was not in any way connected or associated with the sale of the vehicle concerned. On application: 


Held: That there was a clear distinction between the facts of the present case and those in 
Wycombe Marsh Garages v. Fowler. The MOT certificate was relied upon by the prosecution simply 





for its representation to the effect that the year of manufacture was 1971. This representation was 
made during the formation of the contract and consequently the justices had erred in not hearing the 
evidence. The case would be remitted for hearing before a different bench. 


R. v. Coventry City Justices, ex parte Farrand Q.B.D. 26 


False mileometer reading - whether disclaimer placed on odometer effective - s.1(1)(b) 
Trade Descriptions Act 1968 - whether trade description as to mileometer reading 
used in any manner likely to be taken as referring to the goods - ss. 1(1)(a) and 
4(1)(c) Trade Descriptions Act 1968. 


The respondents were in partnership as motor car retailers. They sold a vehicle to a customer on 
which there was an incorrect mileometer reading. At the time that they purchased the vehicle its 
mileage was recorded as being over 65,000 miles, whereas when it was sold by them, unknown to 
them, the mileometer showed only 30,000 miles. It was the practice of the respondents to issue 
disclaimer notices in respect of all vehicles sold by them. The evidence showed that a disclaimer in 
red print was affixed to the mileometer before the sale of the vehicle in question. The respondents 
were both charged under s.1(1)(a) of the Trade Descriptions Act with applying a false trade 
description to goods, and under s.1(1)(b) with supplying goods to which a false trade description was 
applied, namely, the false mileometer reading. The justices dismissed the informations under 
s.1(1)(a) on the basis that they were not sure that the respondents were aware that the reading had 
been altered. They also dismissed both informations under s.1(1)(b) because they took the view that 
the disclaimer was valid and effective. On appeal: 


Held: (1) The justices were entitled to find that a more than adequate disclaimer had been 
brought to the notice of the purchaser and consequently no false trade description had been applied 
to the vehicle. It was unnecessary for the respondents to rely on the statutory defence in s.24, as no 
offence had been committed under s.1(1)(b) of the 1968 Act. 

(2) As to the charges of applying under s.1(1)(a) of the 1968 Act, whilst the disclaimer defence is 
not open to a defendant in respect of a charge under s.1(1)(a), the words of the disclaimer can be 
used to show that a defendant is not associating the odometer with the history of the car as to its 
previous use so as to fall within s.4(1)(c) of the Act. 


London Borough of Newham v. Singh and Sandhu Q.B.D. 239 


False trade description - motor cars registered in dealer’s name - whether offence to 
describe such vehicles as "new" - ss. 1, 2 and 3 Trade Descriptions Act 1968. 


The appellant was indicted on several counts under s.1 of the Trade Descriptions Act 1968 with 
both "supplying" and “applying” offences. The charges related to the description as "new" of several 
motor vehicles which had been registered in the name of the company of which the appellant was 
managing director. These vehicles were later supplied to individuals and a complaint was made to a 
trading standards officer. The vehicles were registered in the dealer company’s name so as to enable 
Nissan to meet its full quota in the year in question. Dealers were paid a bonus for doing this. The 
appellant was convicted by the jury at the Crown Court. On appeal: 


Held: It was a question of fact for the jury to decide whether a description of a previously 
registered motor car as new was a false description within the meaning of the 1968 Act. The word 
"new" is susceptible to a variety of interpretations, depending on the context, and, bearing in mind 
the definition of a false trade description in s.3 of the Act, it would not have been appropriate for 
the trial Judge to rule as a matter of law that the word was incapable of conveying the meaning 
contended by the prosecution. The appeal against conviction would be dismissed. 
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F.C.R. SUBJECT MATTER INDEX 


ACCESS 
. - allegation of sexual abuse - hearsay evidence of an allegation 
by a child - sufficient to justify a temporary order refusing access 
but insufficient to justify a final order. 
Re P (Minors) (Access) sas CA. 


- application in respect of four children - Judge considering 
access to children collectively - improper approach - children to be 
considered separately. 

Re P (Minors) (Access) pe CA. 


- child in care - placed with foster parents - living with 
foster parents for two years - local authority decide rehabilitation 
of child with parents not viable - access terminated - parents 
apply to juvenile court for access - juvenile court granting 
weekly access - decision of juvenile court set aside on appeal 
to High Court - whether decision of Judge setting aside juvenile 
court’s decision and substituting an order refusing access should 
be upheld. 
Re M (A Minor) (Access Application) C.A. 


- illegitimate child in care of local authority - putative 
father applying for access - court having jurisdiction to grant 
access - jurisdiction not to be exercised. 

Re P (Minors) (Access) “ CA. 


- child in care of local authority - putative father applying 
for custody - whether court should exercise its jurisdiction 
to grant interim access. 

Re M and H (Minors) a CA. 


ADOPTION 

- adoption order - conditions - child and her two brothers 
taken into care - child and onc brother having close relationship 
- child placed with prospective adopters - child wishing to be 
adopted by them - importance of continuing her relationship 
with her brother - whether conditions on adoption order could 
be imposed and enforced. 
Re C (A Minor) (Adoption Order: Conditions) Hk. 


- application by foster parents - mother withholding 
agreement - mother suffering from mental disorder - application 
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to dispense with her agreement on the ground that she was 
incapable of withholding her agreement - whether court had 
jurisdiction to dispense with agreement on this ground - 
whether mother withholding agreement unreasonably. 

Re L (A Minor) (Adoption: Parental Agreement) F.D. 


- application by grandfather and his wife - mother agrees 
to adoption - father not known - social worker recommends 
custodianship rather than adoption - principles upon which 
court should direct that adoption application was to be 
treated as an application for custodianship. 

Re S (A Minor) (Adoption or Custodianship) CA. 


- application by grandparents - parents opposing 
adoption - parental agreement dispensed with - whether 
adoption order or custodianship order should be made. 

Re W (A Minor) (Adoption or Custodianship) C.A. 


- application to free child for adoption - parent 
refusing to agree to adoption - possibility of future 
access - possibility of application for custodianship 
order - matters which hypothetical reasonable parent 
would take into account. 
Hampshire County Council v. C CA. 


- by step-parent - where "better dealt with" by custody 
order - criteria - effect on sibling choosing not to be 
included in adoption. 

Re P (Minors) (Adoption by Step-parent) CA. 


- confidential report to court - applicants’ entitlement 
to see any part of report referring to them subject to 
directions of court - report recommending custodianship - 
desirability of directions being given in good time 
before hearing. 
Re S (A Minor) (Adoption or Custodianship) C.A. 


- "placement" of child brought to UK - application of 
s. 29 Adoption Act - Payments to foreign adoption agency - 
power of county court to dispense with effects of 
prohibition - Acquisition of British citizenship involved 
but not an issue - application of Practice Direction. 
Re Adoption Application AA113/67 F.D. 


- possible doubt of child’s desire to be adopted - 
s. 3 Children Act - statutory requirement to ascertain 
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child’s wishes. 
Re S (A Minor) 


- refusal of order - adoptive parents’ refusal to 
disclose that foster mother was not the child’s natural 
mother - whether refusal promoted child’s welfare. 
Re S (A Minor) ted CA. 


ANCILLARY RELIEF PROCEEDINGS 
- joint capital asset - residence of one party - order 
for realization of such an asset. 
Greenham v. Greenham a CA. 


APPEAL 
- admission of fresh evidence - how appellate court 
should deal with fresh evidence. 
M v. M (Minor: Custody Appeal) CA. 


- limits of appellate court’s power to interfere with 
decision of court of first instance - admission of fresh 
evidence affecting basis of decision of court of first 
instance - appeal allowed - matter remitted to court of 
first instance to hear evidence and review original . 
decision. 

Av. A (Custody of Children) CA. 


CARE PROCEEDINGS 
- application by parent to discharge care orders - 
guardian ad litem and solicitor appointed for children - 
solicitor for children applying to withdraw application - 
parent opposes withdrawal - duty of court. 
R. v. Poole Juvenile Court, ex parte P; 
R. v. Southwark Juvenile Court, ex parte C Q.B.D. 


- application by parent to discharge care orders - 
guardian ad litem and solicitor appointed for the children - 
solicitor for children applying to withdraw application - 
parent opposing withdrawal - duty of court. 
R. v. Croydon Juvenile Court, ex parte M Q.B.D. 


- application for interim care order - application 
opposed by parent - magistrates’ court refusing to hear 
evidence but inviting parties to outline a summary of 
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their cases - whether court could refuse to hear evidence 

and decide issue of interim care on basis of representations. 

R. v. Birmingham Juvenile Court, ex parte 

Birmingham City Council Q.B.D. and C.A. 


- application to discharge care order - at end of 
hearing magistrates indicate they propose to discharge 
care order and seek reports to consider whether to make 
a supervision order - local authority commence wardship 
proceedings - parents apply to discharge the wardship - 
whether court should exercise wardship jurisdiction. 
Re R (Care Proceedings: Wardship) CA, 


- application to discharge care order - whether court 
should consider if primary condition for making care 
order still existed - matters to be considered on 
application to discharge care order. 
R. v. Chertsey Justices, ex parte E Q.B.D. 


- children in care of local authority under order 
of juvenile court - mother allowed access - local authority 
deciding that rehabilitation of children to mother 
impossible - local authority giving notice terminating 
access - mother applying to juvenile court for access - 
local authority commencing freeing for adoption 
proceedings in county court - whether juvenile court 
should adjourn mother’s application for access until 
after the hearing of the freeing for adoption hearing. 
C v. Berkshire County Council F.D. 


- interim care order - power to direct that child 
not to be brought to court where legally represented - full 
hearing not possible for several months - several 
uncontested interim care orders anticipated - whether 
court could give direction in absence of child who was 
legally represented that child need not be brought to 
court for further unopposed interim order. 
Northamptonshire County Council v. C Q.B.D. 


- order that parents not to represent child - 
guardian ad litem appointed - care order made - parent 
having no right of appeal - whether magistrates should 
take into account when considering appointment of 
guardian ad litem that this would deprive parent of 
right of appeal. 

R. v. Newcastle-upon-Tyne City Council, 
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ex parte T and S Q.B.D. a 159 


- procedure and evidence - application by local 
authority for care order - guardian ad litem appointed - 
report of guardian ad litem - whether guardian’s report 
should be given to solicitor for children and other parties. 
R. v. Epsom Juvenile Court, ex parte G and L Q.B.D. 


- procedure and evidence - application by local 
authority that a parental rights resolution should not 
lapse - report of guardian ad litem - parent proposes 
to call independent social worker as expert witness - 
whether court could give leave for guardian ad litem’s 
report to be disclosed to expert witness. 
R. v. Sunderland Juvenile Court, ex parte G Q.B.D. 


- procedure and evidence - report of guardian ad 
litem - parent proposes to call "independent" social 
worker as expert witness - whether court could give 
leave for guardian ad litem’s report to be disclosed 
to expert witness. 

R. v. Sunderland Juvenile Court, ex parte G 


- related criminal proceedings pending - father 
applying for adjournment of care proceedings until 
conclusion of the criminal proceedings - application 
refused - relevant matters to be taken into account - 
welfare of the child matter for consideration at all 
stages of the decision making process. 
R. v. Inner London Juvenile Court, ex parte G Q.B.D. 


- related criminal proceedings pending - parent 
applying for adjournment of care proceedings until 
conclusion of criminal proceedings - application refused - 
whether magistrates acted reasonably in refusing to 
adjourn care proceedings. 
R. v. Exeter Juvenile Court, ex parte D.L.H. 
R. v. Exeter Juvenile Court, ex parte R.K.H. 
R. v. Waltham Forest Juvenile Court, ex parte K.B. Q.B.D. 


- submission of no case to answer - court should 
hear all the evidence and only find no case to answer 
in exceptional circumstances. 

R. v. Chertsey Justices, ex parte E 
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CHILDREN 
- abuse - alleged sexual abuse - diagnosis based on 

external examination showing reflex relaxation and 
dilitation of anal sphincter - conflict of medical 
opinion as to reliability of this evidence - no other 
evidence of abuse - welfare of child - approach to be 
adopted by the court. 
Cleveland County Council v. A 
Cleveland County Council v. B 


- abuse - alleged sexual abuse - diagnosis based 
on external examination showing reflex relaxation and 
dilitation of anal sphincter - conflict of medical 
opinion as to reliability of this evidence - no other 
evidence of abuse - desirability of full inquiry and 
need to consider obtaining a second opinion. 
Cleveland County Council v. C 


- abuse - alleged sexual abuse - diagnosis based 
on external examination showing reflex relaxation and 
dilitation of anal sphincter - no contemporaneous note 
made by doctors - incomplete note made three days later 
by one doctor - child suffering from brain abnormality - 
hospital records lost - doctor’s diagnosis failing to 
take into account possible effects of brain abnormality - 
no evidence to support finding of sexual abuse. 
Cleveland County Council v. D F.D. 


- abuse - alleged sexual abuse - abuse diagnosed 
by three doctors - wardship proceedings commenced - 
children questioned relentlessly by social worker 
leaving psychiatric scars - subsequent expert evidence 
showing no sexual abuse - allegation of sexual abuse 
not pursued by local authority - nevertheless court 
proceeding to a finding that there had been no sexual 
abuse and de-warding the children. 
Cleveiand County Council v. E F.D. 


- abuse - alleged sexual abuse - standard of proof - 
not necessary to show a probability but a real possibility. 
Re F (Minors) a CA. 
[On appeal from Cleveland County Council v. A] 


- access - evidence - children in care of local 


authority - video recordings made by social workers 
of access visits by mother - whether recordings should 


sii 
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be made available to parent and to the court. 
Bolton Metropolitan Borough Council v. W 


- access - father seriously sexually abusing 
eldest of three children - parents separate and are 
divorced - custody of children to mother - access by 
father to eldest child refused - whether access should 
be granted to the other children. 
S v. S (Access) ais CA, 


- access - father suspected of sexual abuse - 
evidence of child’s behaviour - diagnostic interview - 
evaluating the evidence - father found to have behaved 
inappropriately towards child but not to have abused 
her - arrangements for access. 
C v. C (Access) da F.D. 


- access - sexual abuse by father - Judge ordering 
supervised access four times a year - whether access 
beneficial to child. 

Re R (A Minor) (Access) CA. 


- allegation of sexual abuse - evidence - interviewing 
technique using anatomically correct dolls - desirability 
of video recording and transcript. 
Avon County Council v. G F.D. 


- allegation of sexual abuse - standard of proof - 
standard higher than mere balance of probabilities 
to show parent guilty of abuse - but any tilt in the 
balance suggesting that child had been abused justifying 
a finding to that effect - reference to a standard of 
proof not necessarily apt to describe method by which 
court should approach situation where there was an 
unacceptable risk to child’s welfare. 
Avon County Council v. G 


- application for custody - welfare of child first 
and paramount consideration - interpretation and 
application of that principle. 
W v. P (Custody Application) F.D. 


- child abduction - parents living in Canada - 
after separation Canadian court gives custody to mother - 
father takes child to England - orders to relatives to 
give information - seriousness of failure to comply 


xiii 
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with order - father ordered to pay legal costs and 
costs of returning child to Canada. 
Re D (Child Abduction) F.D. 


- committed to care of local authority in wardship 
proceedings - parental access - local authority applying 
to terminate access and arrange for adoption of child - 
whether parent had a right to access - approach to access 
and termination of access to be based on welfare of 
child. 
Re KD (A Minor) (Ward: Termination of Access) EE. 


- custody - both parents found to be good parents - 
finely balanced issue - duty of court to balance 
relevant factors - principles to be applied - wrong 
to adopt inflexible view that mothers should have 
custody and fathers should go out to work - court to 
have regard to qualities of parents - issues may not 
lead to an obvious answer - duty of court to attempt 
to find the most satisfactory answer. 
Av. A (Custody of Children) C.A. 


- custody - both parents seeking custody of child 
aged four - both parents working - paternal grandmother 
acting as child minder from shortly after child’s births - 
this arrangement unable to continue if mother given 
custody - welfare report recommending custody to mother - 
Judge minded not to follow recommendation in welfare 
report - no adequate reasons given - whether Judge justified 
in not following recommendation - whether Judge right not 
to allow welfare officer to be questioned - whether Judge 
had properly considered all the relevant facts. 
W v. W (Custody of Child) C.A. 


- custody - child’s views - parents separate - girl 
of 12 remains with mother for two months after separation 
and then goes to live with father - child opposed to 
living with mother - Judge granting custody to mother - 
whether child’s views should be taken into account - 
whether in child’s best interests to stay with father. 
M v. M (Minor: Custody Appeal) CA. 


- custody - two children - boy and girl - parents 
separate - girl stays with mother and boy stays with 
father - parents agree girl should remain with mother - 
both parents apply for custody of the boy - both parents 


xiv 
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able to offer satisfactory home for boy - whether desirable 
that children should be brought up separately. 
C v. C (Custody of Children) CA. 


- fear of non-accidental injury - wardship 
proceedings commenced - chila remains at home with 
parents - father suffering from personality disorder - 
father found to have caused serious injuries to 
another child - child committed to care with leave 
to place with long-term foster parents with a view 
to adoption - additional evidence admitted on appeal - 
father’s condition susceptible to treatment - whether 
circumstances justified further consideration of 
contact access before proposals for adoption 
implemented. 

Re G (Child in Care: Adoption) 


- illegitimate child in care of local authority - 
putative father applying for custody - court granting 
interim: access - whether court should exercise its 
jurisdiction to grant access. 

Re M and H (Minors) 


- illegitimate child in care of local authority - 
putative father applying for custody - whether court 
should exercise its jurisdiction to grant custody. 

Re M and H (Minors) (No. 2) 


- illegitimate child in care of local authority - 
putative father’s application for access or custody - 
guidance for courts as to disposal of application. 
Staffordshire County Council v. C and M 


- in care - challenge to local authority’s decision - 
application for judicial review - desirability of use of 
wardship proceedings. 

R. v. London Borough of Newham, ex parte McL 


- issue of paternity - standard of proof. 
Avon County Council v. G 


- parents suffer from mental disorder - unable to 
provide adequate care of child - propriety of action by 
local authority - child removed from parents at birth 
and placed with foster parents. 

Wolverhampton Metropolitan Borough Council v. M F.D. 


xv 
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- surrogacy - father pays mother to bear his child - 
pregnancy brought about by artificial insemination - 
mother gives birth to twins - after birth mother refuses 
to hand children over to father - children made wards of 
court - decision as to their future to be made on basis 
that their welfare was the paramount consideration - in 
circumstances children’s welfare best served by leaving 
them with the mother. 

Re P (Minors) (Surrogacy) F.D. 


- suspected physical abuse - twins aged six months 
found to have fractures - parents suspected of physically 
abusing them - evidence not indicating a typical background 
of abuse - evidence that injuries could have been caused 
unknowingly by parents - need for investigation and trial 
as a matter of urgency - need to have regard to harm which 
could be done to family relationships when children were 
taken from their parents. 
Re P (Minors) (Suspected Child Abuse) F.D. 


CLEAN BREAK PRINCIPLE ‘ 

- appropriate to consider application of principle 
when ex-wife in settled cohabitation - court must be 
satisfied however that application of principle would 
not cause undue hardship to ex-wife. 

Atkinson v. Atkinson 


CUSTODIANSHIP 
- application for adoption - court’s power to direct 
that application be treated as application for 
custodianship - power to be exercised only where 
court satisfied that child’s welfare would not be 
better safeguarded by adoption rather than custodianship. 
Re S (A Minor) (Adoption or Custodia"ship) CA. 


DIVORCE 
- irretrievable breakdown - alleged unreasonable 
behaviour - whether behaviour complained of had to be 
the cause of the irretrievable breakdown - appropriate 
test to be applied in deciding whether behaviour was 
unreasonable. 
Buffery v. Buffery - CA. 
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- proceedings transferred from county court to 
High Court - circumstances in which proceedings may 
be transferred from High Court to a county court. 
Nissim v. Nissim ee CA. 


EVIDENCE 
- admitted facts - magistrates’ courts - paternity 
admitted in affiliation proceedings - whether admission 
amounted to admission of all relevant facts entitling 
court to make an affiliation order. 
R. v. King’s Lynn Magistrates’ Court and Another, 
ex parte M pe Q.B.D. 


- application for financial provision - divorce 
proceedings - evidence of witnesses other than parties 
not required by Rules to be by affidavit - practice 
that all evidence be first given by affidavit - 
judicial discretion to admit oral evidence of witness 
who was not a party which was not preceded by affidavit - 
proper approach to judicial discretion. 


Krywald v. Krywald ig CA. 


- application to admit additional evidence on 
appeal - principles to be applied. 
Krywald v. Krywald a C.A. 


- suspected sexual abuse of child - abuse denied - 
father seeking access to children after divorce - mother 
alleging sexual abuse of daughter - professional interview 
of child - use of leading and hypothetical questions and 
suggestive use of anatomically explicit dolls - interview 
conducted in presence of mother - evidential value of 
interview and of inferences drawn by interviewing 
doctor and social worker. 

C v. C (Child Abuse: Evidence) 


- suspected sexual abuse of child - abuse denied - 
professional interview of retarded child - responses of 
child mostly inarticulate - interviewing technique 
involving hypothetical questions and cross-examination 
and use of anatomically correct dolls - diversion of 
medical opinion as to interviewing technique - function 
of court to find facts on totality of evidence including 
evidence of the interview - desirability of video-taped 
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recording - evidential value of interview in court 
proceedings. 
Re H (A Minor) (Child Abuse: Evidence) 


- suspected sexual abuse of child - abuse denied - 
professional interview of young child - interviewing 
technique involving leading and suggestive and hypothetical 
questions based on preconception that sexual abuse had 
taken place - evidential value of such interview in court 
proceedings. 

Re G (Minors) (Child Abuse: Evidence) F.D. 


- suspected sexual abuse of child - abuse denied - 
professional interview of young child - interviewing 
technique involving leading and suggestive and 
hypothetical questions - coaxing and pressure used to 
encourage child to respond - evidential value of such 
interview in court proceedings. 

Re W (Minor) (Child Abuse: Evidence) 


- suspected sexual abuse of child - interviewing 
technique - persistent questioning - leading questions 
and questions suggestive to child of answers to give - 
value as therapy where abuse admitted or proved - 
difficulties of use of such interview as evidence when 
abuse denied - desirability of video-recording - need 
for intcrviewer to be alert to innocent as well as 
sinister interpretations. 

Re M (A Minor) (Child Abuse: Evidence) 


- witness legal adviser to party - exclusion of 
evidence as it was privileged. 


Krywald v. Krywald 


FAMILY PROVISION 
- financial provision from former spouse’s estate - 
application to prohibit future claim - evidence required 
to support application. 
Whiting v. Whiting ae CA. 


FINANCIAL PROVISION 
- clean break principle - periodical payments - 
court’s duty to consider whether to terminate - relevant 
considerations - exercise of appellate jurisdiction. 
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Tandy v. Tandy ihe : a 561 


- conduct of the parties - conduct such that "it 
would be inequitable to ignore it" - not necessary for 
one party to be blameless for it to be inequitable to 
ignore behaviour of other party - imbalance of conduct 
of parties may lead to it being inequitable to ignore 
comparative conduct of parties. 
Kyte v. Kyte pr CA. 


- divorce - both parties claim financial relief - 
parties agree financial provision for wife and that 
husband’s claim be dismissed - whether court could 
dismiss husband’s claim. 
T v. T (Financial Provision: Dismissal of Claim) F.D. 


- financial provision - periodical payments - variation - 
court’s duty to consider whether to terminate periodical 
payments - wealthy husband - wife with only limited 
earning capacity - factors to be taken into account in 


deciding whether or not to terminate — payments. 
Boylan v. Boylan F.D 


- husband and wife separate - both form new 
relationships - both new households have dependent 
children - both households have similar income and 
expenditure - approach of court to husband’s liability 
to maintain his children. 

R v. R (Financial Provision) C.A. 


- periodical payments - court’s duty to consider 
whether paymerts should be made only for a fixed term - 
wife able and willing to work - difficulty in obtaining 
full-time work - whether court should order payments for 
a fixed term. 
Barrett v. Barrett ae CA. 


- periodical payments order - variation - consent 
order for nominal periodical payments by husband to wife 
= change of circumstances - husband applying to discharge 
periodical payments order - court’s duty to consider 
whether to terminate periodical payments - whether court 
obliged to discharge order on clean break principle. 
Whiting v. Whiting pa CA. 


- periodical payments - variation - court’s duty to 


xix 
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consider whether to terminate periodical payments - wife 
in receipt of state benefits - husband having limited 

means - principle that husband should not throw burden 
of wife’s maintenance on to the state - application of 

that principle in the light of the statutory requirement 

to consider a clean break. 

Ashley v. Blackman Pa F.D. 


- short marriage - previous association of four 
years - husband entering into marriage fully aware of his 
responsibilities - whether appropriate to make financial 
provision order. 
Day v. Day ssi F.D. 


INJUNCTION 
- exclusion order - parties divorced - both remain 
in former matrimonial home maintaining separate households - 
children of the marriage - court’s inherent jurisdiction 
to grant order in interests and welfare of children. 
Wilde v. Wilde sis CA. 


- exclusion order - unmarried couple with one child - 
joint tenancy of flat - relationship breaking down - 
mother changing locks in absence of father and refusing 
him entry - cross-applications under Domestic Violence 
and Matrimonial Proceedings Act 1976 - mother seeking 
order excluding father from home - principles to be 
applied where there was no violence or threat of violence. 
Wiseman v. Simpson a A: 


- non-molestation injunction - breach of - committal 
to prison not automatic - depending on all the circumstances - 
court not entitled to take account of matters not admitted 
or proved. 
Smith v. Smith tie CA. 


JURISDICTION 
- application by divorced wife to exclude former 
husband from matrimonial home - parties not cohabiting - 
whether court had jurisdiction to exclude former husband 
from matrimonial home. 
M v. M (Custody of Children) C.A. 
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MAGISTRATES’ COURTS 
- procedure - affiliation proceedings - paternity 
admitted - effect of admission. 
R. v. King’s Lynn Magistrates’ Court and saeachts 
ex parte M Q.B.D. 


- procedure - application to vary or revoke periodical 
payments order - party living outside area of responsible 
court - decision as to venue - natural justice - whether 
decision as to venue should be taken without inviting 
representations from the parties. 

R. v. Wareham Magistrates’ Court, ex parte Sheldon Q.B.D. 


MATRIMONIAL HOME 

- house purchased by husband in his sole name - 
breakdown of marriage - wife leaves matrimonial home - 
husband sells house - purchaser has constructive notice 
of wife’s claim to rights of occupation - wife applies 
for order declaring hez right to occupy the house and 
prohibiting the purchaser from doing so - whether court 
should have regard to circumstances of purchaser. 
Kaur v. Gill and Anor CA. 


PATERNITY 
- corroboration - blood tests - court directs use of 
blood tests - putative father fails to comply with 
direction - whether failure capable of being corroborative 
evidence - whether court justified in drawing adverse 
inference from failure. 
McVeigh v. Beattie vs F.D. 


PERIODICAL PAYMENTS 
- order - variation application - effect of ex-wife’s 
settled cohabitation - no requirement court should give 
decisive weight to this factor - need to assess impact 
of cohabitation on ex-wife’s needs. 
Atkinson v. Atkinson ra CA. 


- power to vary after order has come to an end - no 
jurisdiction unless there is a continuing order. 
T v. T (Periodical Payments Order) F.D. 


- termination - offer by husband to provide for a 
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clean break by providing wife with sufficient capital to 
adjust without undue hardship to termination of periodical 
payments - no power of court to order such a payment - 
but court may terminate periodical payments on basis of 
capital offer by husband. 

Boylan v. Boylan et F.D. 


PROCEDURE 
- disputed application for custody of children - corflict 
of evidence relating to matters crucial to future of 
children - not sufficient for court to state which party’s 
evidence was preferred - duty of court to weigh the 
evidence and make specific findings of fact. 
M v. M (Custody of Children) C.A. 


- magistrates’ courts - reasons required to be 
recorded in writing before decision announced - 
undesirability of subsequently amplifying those 
reasons. 
W v. P (Custody Application) F.D. 


- service of summons on serving soldier - 
affiliation proceedings - summons served on respondent’s 
commanding officer - whether service effective. 
Smith v. Chuter ie F.D. 


WARDSHIP 
- proceedings brought because of alleged sexual 
abuse - Judge finding no real possibility of abuse - 
continuing wardship - whether continuation of wardship 
justified. 
Re F (Minors) [on appeal from Cleveland County Council 
v. A] ‘i C.A. 


- protection of ward from publicity - arrangements 
for publication of matters relating to a ward - Official 
Solicitor or court to be notified. 
Wolverhampton Metropolitan Borough Council v. M F.D. 


- unborn child - mother mentally disturbed - 
genuine concern for welfare of unborn child - whether 
court could exercise wardship jurisdiction in respect 
of unborn child. 

Re F (In Utero) 
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IN CONTEXT 
Care Proceedings - Procedure and Evidence 


Custody of Child - Relevance of Child’s Views 
Dealing with Family Cases 


Matrimonial Proceedings 
Transfers between High Court and County Courts 


Unacceptable Delays 


Care Proceedings 
Position of Unmarried Fathers 


Civil Proceedings in Magistrates’ Courts 
Admitted Facts 


Financial Independence on Breakdown of Marriage 
A Note on Some Recent Decisions 
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